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[TPEATOBOP

OOpHMK papOBa IOA Ha3u-
BoM “150 ropuHa ynpaBHOT
cniopa y Cp6uju” npumnpem-
/o€H je M U3AAT y CapaAby YIIpaB-
Hor cypa Pemyb6auke Cpbuje u
[TpaBHOr daxyaTeTa YHUBEpP3U-
Teta y beorpaay, moBopom obeae-
>KaBamba 150ToAHA OA OCHMBaha
YIIpaBHOT CYACTBa U YyBoDhemwa
ynpasHor cropa y Cpouju u 10
TOAVIHA OA OCHMBama YIPaBHOT
cyaa Penyoavke Cpbuje.
3axBamyjyhu  pocturnyhu-
Ma U3 00AaCTU MCTOpUje mpasa
y MOCAEAA ABa BeKa Y IPUAU-
LI CMO AQ CarAepaMo MCTOPUj-
CKVM OKBMp HAaCTaHKa U pas3BUT-
Ka Kako II0jeAHMX IpaBHUX
VHCTUTYTA TaKO U LIEAOKYITHOT CUCTeMa CYACKe BAACTH,
Y OKBMPY KOT yIIPaBHO CYACTBO 3ay3/Ma BeOoMa 3Ha4yajHO
MECTO, jep BPLIM CYACKY KOHTPOAY 3aKOHUTOCTH aKaTa 13-
BpuIHe BAacTU. Aob6po “pasmuiiimceHn”’ 3aKOHM U3 00Aa-
CTY YIIPABHOT CIIOPA ¥ KBAAUTETHO U e(pUKACHO YIPaBHO
CYACTBO Cy FrapaHT A€AOTBOpHe IIpaBHe 3auTuTe rpabaHa
y YIPaBHOM CIIOpY, IITO je 3HaYajHO 3a QYHKLMOHUCAbE

HpeACceAHHK YiipaBHor cyaa Penyoanke Cpouje,
cyamja Jeaena VBanosuh
¢doro: Mucnja OELC-a'y Cpouju

President of Administrative Court of the Republic of Serbia,
Judge Jelena Ivanovic
photo: OSCE Mission to Serbia

150™ ANNIVERSARY OF THE ADMINISTRATIVE DISPUTE IN SERBIA 1869-2019

FOREWORD

he Collection of papers

entitled “150™ Anniversa-

ry of the Administrative
Dispute in Serbia” has been pre-
pared and published in coopera-
tion between the Administrative
Court of the Republic of Serbia
and the University of Belgrade
Faculty of Law, on the occasion
of marking of the 150" anniver-
sary of the establishment of the
administrative judiciary and in-
troduction of the administrative
dispute in Serbia and the 10™" an-
niversary of the establishment of
the Administrative Court of the
Republic of Serbia.

Owing to the legal history
development in the past two centuries, we now have the
opportunity to observe the historical framework for the
creation and development of some legal instruments as
well as the entire judicial branch of power, within which
the administrative judiciary holds a very important place,
because it enforces the judicial review of legality of acts
issued by executive authorities. Well "thought-out™ ad-

1 Crean CarapVH, YipasHo cygciiBo, l080gom Cilioiogummwuye paga
Apwasnoi caseitia 1839-1939, Ap>xaBHa mtammnapuja, beorpaa 1940.
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1 Stevan Sagadin, Upravno sudstvo, povodom stogodisnjice rada Drzavnog
saveta — 1839-1939, State Printing Office , Belgrade, 1940.
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Ap>XaBe He3aBMCHO OA OOAVMKA AP’KaBHOT ypebemwa u me-
puoaa y Kome dpyHKuyoHuule. 360r Tora je objaBmuBambe
OBOT 300pHMKa papoBa U obeAeXaBambe jyOuaeja HauUMH
Aa Ce HalpaBM OCBPT HA pPa3BOj MOjeAVMHMX MHCTUTYTa
YIIpaBHOI CIIOpa M AMHaMMKYy pepOpMCKMUX Ipoleca y
IIPOLIAOCTH Y OBOj TPaHU CYACKE BAACTH, aAu U popMupa
KBAaAUTETHMjY 3aKOHCKM Y MHCTUTYLMOHAAHM OKBMP 32
pedopMy ynpaBHOI CyACTBA, Ha uMjeM ce “ripary” Pemy-
0avka CpOuja TpEHYTHO HaAa3M.

OcHuBame yImpaBHOT CYACTBA U yBODemwe yIpaBHOT
CIIOpa Be3aHO je 3a IepyoA HaKOH CMPTU KHe3a Muxajaa
O6peHoBuha kapa je ooHet “YcraB Kwaxescta CpoOuje y
nMe Hberose cBeTAoCcTM Kihasa cprickor Muaana M. O6-
peHoBuha IV o cTpaHe HamecHuka HberoBor KrmbaxeB-
CKOT AOCTOjaHCTBA, a IPOTAallleH U 00jaB/oeH 0A CTpaHe
HapoaHe ckymuutuse y Kparyjesiy o Ayxosuma 1869. ro-
AviHe”> OBMM yCTaBOM, Y UCTOPUjU KOHCTUTYLIMIOHAAM3Ma
MO3HAaTOM Kao “HamecHMYKN', YCIIOCTaBAEHO je YIIPaBHO
CYACTBO TaKO IITO je “yCTaHOBMdEH Ap>KaBHU CaBeT ca 3a-
AQTKOM Aa pa3Marpa U pellaBa KaAOe IpOTVB MUHUCTAp-
CKVX pellleha y CIIOPHUM aAMUHUCTPAaTMBHUM NUTaHU-
Ma’> @ QAMUMHUCTPATUBHU (YIIpaBHU) CIIOP je, AepuHUCAH
3aKOHOM O IIOCAOBHOM peAy Y Ap>XKaBHOM CaBeTy Kao
“criop M3Meby MpUBATHOTI AMLIA C jeAHe U YIIpaBHe BAa-
CTU C APYTe CTpaHe, a TOCTOj! OHAE TA€ je HapeADOM UAK
pellereM yIpaBHE BAACTY IPaBO NpUBATHOTI noBpeheHo
IPOTUBY 3aKOHCKUX Hapebemwa. [To Tome Huje criop oHAE
TA€ je 3aKOHOM OCTaB/»E€HO MUHVCTDPY MAU aAMUHUCTpa-

2 Yeitias Kwamesciisa Cpbuje, Ap>xaBHa mwtamnapuja, beorpap 1869.
3 Ibid., ua. 90.
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ministrative dispute acts and good and efficient adminis-
trative judiciary represent the guarantors of the effective
legal protection of citizens in the administrative dispute,
which is important for the functioning of the state, re-
gardless of the form of government and period in which it
functions. This is why the publication of this collection of
papers and marking of this anniversary enable us to make
an insight into the development of some administrative
dispute instruments and the pace of reform processes that
took place in this part of the judicial branch of power in the
past, as well as to establish a better legal and institutional
framework for the reform of the administrative judiciary, on
the “threshold” of which the Republic of Serbia is currently
situated.

The establishment of the administrative judiciary and
introduction of the administrative dispute is linked to the
period following the death of Prince Mihajlo Obrenovic¢
and the adoption of the “Constitution of the Principali-
ty of Serbia on Behalf of His Highness Prince Milan M.
Obrenovi¢ IV of Serbia by the Regents of His Highness,
the Prince, and Promulgated and Published by the Nation-
al Assembly in Kragujevac on Pentecost of the Year 1869.”
This Constitution, known in the history of constitution-
alism as the “Regents’ Constitution,” founded the admin-
istrative judiciary by "establishing the State Council with
the task of reviewing and resolving appeals against min-
isterial decisions in disputed administrative issues™, and
the administrative dispute is defined in the Rules of Order

2 The Constitution of the Principality of Serbia, State Printing Office,
Belgrade, 1869.
3 Ibid., art. 90.
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TVBHOj BAACTU KaKO AQ MOCTYIY, OLieHU U pelu cTBap’*

Ha oBaj HauuH, nopep PpaHllycke Koja je TeMene yIpaB-
HOT CYACTBa IIOCTaBMAa jour 1799. ropHe ycriocTaBmpajyhu
Ap>xaBHU caBeT Kao ympaBHU cyp, CpOuja ce cBpcrasa
Meby npBe Ap>xaBe y EBponu koje cy cBojum rpahanuma
00e30eAMAe 3aLITUTY Y YIIPaBHOM criopy. Tume je 3amo-
yeAa HOBa ¢aza y mpaBHOj uctopuju Cpbuje Koja ce Huje
pa3Bujasa HU AaKO HU Op30, aAu je BeoMa OUTHA, jep je
03HauMAa MOYEeTaK CYACKe KOHTPOA€ 3aKOHMUTOCTHU aKaTa
yrpaBHe (U3BpILIHe) BAACTY U IIOYETaK npeTBapamwa Kue-
xeByuHe CpOuje y MOAEPHY IIPaBHY AP>KaBy.

3a BpeMe cBoje TYpOYA€HTHE MCTOpUje Y MOCAEAA
ABa Beka, Cpbuja je mpoaasuaa Kpo3 pasAnuuTe 0OAMKe
Ap>kaBHOT ypebemwa, noues op Kuexxesune Cpbuje, 3aTum
KpameBune Cpb6uje, KpameBune Cpba, XpBara u CaoBe-
Haua u KpamcesuHe Jyrocaasuje oo Aemokparcke Oepepa-
TuBHe Jyrocaasuje (ADJ), satum PepepatuBHe Hapopne
Penyoauxke Jyrocaasuje (DHPJ), Counjaauctuuxke Oepe-
patuBHe Peny6auke Jyrocaasuje (CDP]), CaBe3sne Pemy-
oauke Jyrocaasuje (CPJ), ApkaBHe 3ajeanuuie Cpbuja u
Lipna [opa u Penyoauke Cpouje.

YIIpaBHO CYACTBO je, Y IepMOAY OA OCHMBamwa A0 Apy-
TOI CBETCKOTI para, buao ypeheHo no ¢ppaHiyckom Mope-
AY, LITO je TIOAPa3yMeBAaAO AQ je OHO A€O U3BPILIHE BAACTH,
aAU He3aBMCHO oA be. HakoH pAoHomemwa BupoBpaHCKOr
yctaBa 1921. ropMHe u 3akoHa O Ap’KaBHOM CaBeTy U
YIIpaBHUM CyAOBUMa® 1922. ropMHe nounmbe Hajadypma-

4 Yaan 35. 3aKoHa 0 TOCAOBHOM peAy y Ap<aBHoM caBety, Cpiicke HO-
8uHe, 6p. 127 op 24. okrobpa 1870. ropute u 6p. 128 op 28. okTobpa
1870. ropuHe.

5 Caymbere HouHe, 6p. 196 op 6. cenTembpa 1922. ropuse.
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at the Council of State Act, as a “dispute between a private
person, on one side, and the administrative authority, on
the other, and it exists whenever an order or a decision of
an administrative authority violates a private right in con-
travention of the law. According to it, there is no dispute if
a law has left it to the minister or administrative author-
ities to decide how to act, assess and resolve a matter.™
Thus, in addition to France which laid the foundations of
the administrative judiciary as early as in 1799, establish-
ing the Council of State as the administrative court, Serbia
became one of the first European states to provide pro-
tection to its citizens through the administrative dispute.
This marked a new stage in Serbia’s legal history, whose
development, albeit neither easy nor quick, was very im-
portant because it marked the beginning of judicial review
of the legality of acts issued by the administrative (execu-
tive) authorities and the transformation of the Principality
of Serbia into a modern legal state.

During its turbulent history over the past two centu-
ries, Serbia had different forms of government, starting
from the Principality and Kingdom of Serbia, through the
Kingdom of Serbs, Croats and Slovenes and the Kingdom of
Yugoslavia, to the Democratic Federative Yugoslavia (DFY),
then the Federative People’s Republic of Yugoslavia (FPRY),
the Socialist Federative Republic of Yugoslavia (SFRY), the
Federal Republic of Yugoslavia (FRY), the State Union of
Serbia and Montenegro and the Republic of Serbia.

Between its establishment and World War II, the ad-
ministrative judiciary was organized on the model of

4 Article 35. of Rules of Order at the Council of State Act, Serbian Journal
No. 127 of 24.10.1870 and No. 128 of 28.10.1870
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TUBHUjU NIEPUOA Y Pa3BUTKY OBOT CUCTEMaA CyAOBama, jep
je mopea Ap’KaBHOI caBeTa, AO Tapd jeAMHOT YIPaBHOT
CyAQ, OCHOBAH CUCTEM ABOCTENEHOTI YIPaBHOI CYACTBA.
APp’kaBHU caBeT je IIOCTA0 HAjBUILIM YIIPAaBHU CYA KOju je
CYAMO IO >KaAbaMa Ha OAAYKe NMPBOCTENEHUX YIPaBHUX
CyAOBa U MICTOBPEMEHO CYyA NPBOCTeNeHe HAaAAEKHOCTU
1o Ty>k6aMa Ha yKase U pelllera MUHUCTapa. TuMme je 3a-
M0Yeo MepruoA MOAEPHOT ¥ KBAAUTETHOT YIIPABHOT CYAO-
Bama KOj! je IPeKUHYT ApyTMM CBETCKMM PaTOM HaKOH
Kora je TeK 1952. ropuHe y IpaBHU CUCTEM IIOHOBO YBe-
A€H MHCTUTYT YIIPaBHOI CIIOpPA, aAl Y OKBMPY PEAOBHOT
cyacTtBa. OBaj cucteM je ocTojao cBe A0 1. janyapa 2010.
TOAMHE, KaAa je Ioveo ca papoM YrpaBHu cyp PemyOanke
Cpbuje ocHoBaH 3aKOHOM O ypebemwy cypoBa® Kao jepaH
jeAHOCTeIeH! CyA ToceOHE HapAAEKHOCTY 32 LiEAY Tepu-
Topujy Penryoauke Cpbuje, ca cepuiirem y beorpaay u Tpu
opemema: y Kparyjesuy, Humy u Hosom Capy. Ynpasuu
CYA CYAU Y YIIPaBHOM CIIOpY, IIpy>ka MehyHapoAHY TpaBHY
nomoh y OKBUPY CBOje HAAAEKHOCTY U BPIIU ApYTe IO-
caoBe oppebene 3akoHoM Mehy KojuMa je u 3amruTa U3-
OOpHOT IpaBa Ha CBUM HMBOMMA.

OcHuBamwe OBOI CyAa IPEACTaB»da MICTOPUJCKY TEKO-
BIUHY ITpaBHOT cucteMa Penyoauke Cpbuje, moBparak Tpa-
ALY TIOCEOHOT YIIPaBHOT CYACTBA U H€TOBOj IIOHOBHO]
adupmanyju. VicToBpeMeHO, AeCeT ropArHa papa YIpaBHOT
CyAa je BeoOMa 3HA4yajHo, jep je ITOKA3aA0 AQ HeroOBO OCHU-
Bame Tpeba Aa Oyae camo npBa ¢asa y cTBapamwy KBaAUTET-
HOT 1 e(VKaCHOT CUCTeMa YIIPaBHOT CYACTBa. To moppasy-
MeBa, ITpe CBeTa, yBohere BUIIeCTENIEHOCTY, AOBO&SAH Opoj

6 3akoH o ypebemwy cyaoBa, Caymbeny irachux PC, 6p. 116/08 1 104/09.
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France, i.e, it was a part of the executive branch, but was in-
dependent from it. The adoption of the St. Vitus’ Day Con-
stitution in 1921 and the State Council and Administra-
tive Courts Act® in 1922 marked the beginning of the most
positive period in the development of this judicial system,
because a two-tier administrative judiciary system was es-
tablished, complementing the Council of State, which had
until then been the only administrative judicial institu-
tion. The Council of State became the highest administra-
tive court which decided on appeals against decisions of
first-instance administrative courts and, at the same time,
the court of first-instance jurisdiction for lawsuits against
ministerial decrees and decisions. This marked the begin-
ning of the period of modern, high-quality administrative
judiciary, which was interrupted by World War II, after
which the administrative dispute was reintroduced into the
legal system only as late as in 1952, but within the courts
of regular jurisdiction. This system remained in place until
January 1, 2010, which marked the beginning of operation
of the Administrative Court of the Republic of Serbia, es-
tablished under the Court Organization Act® as the only
single-instance court of special jurisdiction for the entire
territory of the Republic of Serbia, with the seat in Belgrade
and three Departments: in Kragujevac, Ni§ and Novi Sad.
The Administrative Court adjudicates in administrative
cases, provides mutual legal assistance within its jurisdic-
tion and performs other activities referred to in the law, in-
cluding the protection of electoral rights at all levels.

5 Official Gazette of the Kingdom of Serbs, Croats, and Slovenes No.
196 of 6™ September 1922.
6 The Court Organization Act, Official Gazette of the RS, No. 116/08 and 104/09.
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CyAMja, CYAMjCKMX TOMONHYIKA M OCTaAOT CYACKOT 0C00/ma 1
CrieLijaAM3aliyjy IO YIIpaBHUM MaTepyjaMa, ca LAdEM Ad
ce rpabanuma omoryhu pAeAroTBopHa U eduKacHa 3alITH-
Ta TpaBa y YIpaBHOM criopy. Paau ocTBapemwa OBOr 1Mda
HEOIIXOAHO je CIIpoBeCTM peopMy Koja oApasyMeBa, Ipe
CBera, MPOMUIIAbEH 0Aa0Up MOAeAa Oyayher yrpaBHOT CyA-
CTBa Y U3MEHY CBUX PEAEBAHTHMX 3aKOHA.

[Topea adexiyoHe BpeAHOCTM KOjy oObOeAexaBarbe
OBMIX 3HAYajHUX TOAMIIBUIIA MMa 32 CBAKOT KO Ce y CBOM
paay 6aBM YyIIpaBHMM CIIOPOM U YIIPaBHUM CYACTBOM, OHO
3Ha4YM U TIOACTULIAj AQ Ce 030MdaH M OATOBOPAH 3aAaTak,
npea KojuM ce Haaazu Permybamka Cpb6uja, 06aBy Ha Haj-
O0omu Moryhm HauMH. Y TOM CMUCAY AparolieHa je IOA-
puika Munucrapcrba npasae PC kao u capapmwa ca npo-
dbecopuma u poueHtuma Kareape 3a jaBHo mpaBo Ilpas-
Hor Qakyatera YHuBep3utera y beorpapy u Kareape 3a
jaBHOmpaBHe Hayke [IpaBHOr daxyarera YHMBep3uTeTa y
Humry y okBupYy Koje je moTekAa U peaAu3oBaHa MAEja O
OBOM 300pHUKY.

36opHuk cappxu caepehe papose: “VicTopujcku pas-
BOj ynpaBHor cyacTBa Cpbuje’, cyanja JeaeHa ViBanosuh,
NpeACEAHVK YIpaBHOT cyAa; “[IpeameT ympaBHOT criopa’,
AP AobpocaB MuaroBanosuh, pepooBuu npodecop Ilpas-
Hor Qakyateta YHuBepsutera y beorpapy; “IlocTymak
pelaBama ynpaBHUX criopoBa’, Ap Byk Llynuh, pouent
[TpaBHOr daxyarera YHuBepsurera y Beorpaay; “Bpcre
OAAYyKa y YIIpaBHOM criopy’, Ap Aejan Byuetuh, BaHpepHn
npodecop IlpaBHor daxkyareTa YHuBep3urtera y Humy; u
“IlpaBHa cpeACTBa y yIpaBHOM cropy’, Ap Mapko AaBu-
Huh, pepoBHU npodecop [IpaBHor dakyaTeTa YHUBEP3U-
TeTa y beorpaay.

Ha kpajy, )xeauM Aa u3pasuMm 3axBaAHOCT Mucuju
OEBC-ay Cp6uju - Opemerby 3a BAQAABUHY IIpaBa U SYA-
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The establishment of this court represents a historic
achievement of the Serbian legal system, restoration of its
tradition of separate administrative judiciary and its reaf-
firmation. At the same time, the 10" anniversary of work
of the Administrative Court is very important because
it has turned out that its establishment should be just the
first stage in the establishment of a high-quality and effi-
cient administrative judicial system. This primarily refers to
the introduction of a multi-tier system, securing a sufficient
number of judges, judicial assistants and other judicial staff,
and ensuring their specialization in separate fields of ad-
ministrative law, with the aim of ensuring the efficient and
effective protection of citizens’ rights in the administrative
dispute. For the purpose of achieving this goal, a reform
needs to be implemented, which primarily refers to a well
thought-out selection of the future administrative judiciary
model and the amendment of all relevant laws.

In addition to the affective value which the marking of
these significant anniversaries has for all those who deal
with the administrative dispute and administrative judi-
ciary in their line of work, this is also an encouragement
to perform the serious and responsible task faced by the
Republic of Serbia in the best possible way. In this context,
we find invaluable the support provided by the Ministry
of Justice of the Republic of Serbia and cooperation of the
professors and assistant professors working at the Depart-
ment of Public Law of the Belgrade University School of
Law and the Department of Public Law of the Ni$ Univer-
sity School of Law, which is where the idea for this collec-
tion came from and was carried out at.

The Collection contains papers on the following top-
ics: Historical Development of the Administrative Judiciary in
Serbia, Judge Jelena Ivanovi¢, President of the Adminis-



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

cka npaBa u OoHAY 3a A0OpY yrpaBy Baaae YjeaumweHor
Kpamescrsa (IToppiika pedpopmama y Cpouju - [Toppiuka
YnpaBHOM cyAy), kao u ApxuBy Cp6uje, VicTopujckom ap-
xuBy beorpapa u HapoaHoj 6ubanoteriu Cpbuje, uuja je
nomoh omoryhuaa Aa 3HauajHe TOAMIIIbMILIE Y VICTOPUjU
YIIpaBHOI' CYACTBA ¥ yIpaBHOr cropa y Pemy6auuu Cp-
Ouju Oyay Ha CBEYaH U AOCTOjaH HAuMH OOeAeKeHe.

ITPEACEAHUMK YITPABHOTI CYAA
cyauja Jeaena VisanoBuh
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trative Court; Subject Matter of the Administrative Dispute,
Dobrosav Milovanovi¢, PhD, full-time professor at the
Belgrade University School of Law; The Procedure of Reso-
lution of Administrative Disputes, Vuk Cuci¢, PhD, Assistant
Professor at the Belgrade University School of Law; Tipes of
Decisions in the Administrative Dispute, Dejan Vuceti¢, PhD,
Associate Professor at the Ni$ University School of Law
and Legal Remedies in the Administrative Dispute, Marko Da-
vini¢, PhD, full-time professor at the Belgrade University
School of Law.

Finally, I would like to express my gratitude to the
OSCE Mission to Serbia Rule of Law and Human Rights
Department, and the UK Good Governance Fund (Sup-
port to Reforms in Serbia — Support to the Administrative
Court) as well as to the Archives of Serbia and the Na-
tional Library of Serbia, whose assistance made it possi-
ble to mark these important historical anniversaries of the
administrative judiciary and the administrative dispute in
the Republic of Serbia in a ceremonial and noteworthy way.

PRESIDENT OF THE ADMINISTRATIVE COURT
Judge Jelena Ivanovié
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6nbanorexa Cpouje

Turkish Constitution
source: National Library
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CYATAHCKIH
X ATHIM EBP H P B

Herekwiii okoao moaosune lilesara 1254 (oap 12 Ao i} Jdexeuspia 1838) coppka-
patohiii Ycrass, aaposanpiii Hbrosmims Bricowecrroms murersuma Hbrose

NPOBHNHIIE CEPBIG

Moeny Besnpy, I0CYP'h-MYXJAHCH-NAINH

(aa On1 onn Gero mpocaasabun!) n

Kuasy Hapoaa Cepberorn MHJAOCIEY OBPEHOBHLY

(aa 6p1 nbross konams Onio macrausbnl),

l]o CHAH DPEHMYIIeCTBa H ¢B000Ja, AAPOBAHBI HHTEALHMA MOE TIPOBHHIIIE CEPBIG
3a meumy whpuocTh H HBHHY TpHBepiEenocTh, B no coapmanito seime apesn Xarnme-
pH®A, HCTEKIIH DPaHi6é H MOAH PasAHUHBINA JAaTYMHMA OLB MO6 CTPaHe, NOKAZAI0CEe HYHE-
AHBING , Aapoparn osoi Iposmunin eiuo suyrpendt llpapaenie w ejans nanionaansii Y-
CTABB WOCTOHND, OCOOCHHBII H NpeHMyLIecTBeHHbll, N0Ab ycaoBiews, Aa Cepbu memoaua-
Baw TOYHO y Oyaymie aAymmocrH, sbpuHocTH B nokopnocrs, H Aa maahai nenpasso Ha npo-
nucase TepuHne moioii peicokoii Hoprn panaks, kors € maahand onpeabaeno u sakaroueno.

1. Cxopauo panae oprammveckowmy ¥Ycerawy, woii # pjaews Hapopy CepOcromy, jocromncteo Kna-
sa pano € Teoemy anny n Teoiofi wammain sa sarpampenie Tsoe Bhprocrn m Tsoe npusBepmenocrs,
u no cogpmsaniio 1lapesors Bepara, xoii cu Te panie mpiumio.

2. Buyrpenh Ilpasaenie 3emab sosbpeno ¢ Tvoums mhpusivs crapaniama, w 4,000 reca npu-

xopa rogumnbere onpepbaene cy sa Tsoe colersenne Tpommnkose.

3. A Ta naammens y Hero Bpese:
a,) wammenosanie pasust “Innonunka Ilpopmuuie;
6,) usBpurenie ypejifa sakowa sapejens;
B,) BEPXOBHO IOBEAMTECTBO HAlh BONCKAMA TApHHIONA, HYMAHBINAG 32 HOAMINO X 34 HpejOXpaueHie
Aofpors mopejara m muapa Semal opgb cBaKOrs HATAAEHin M CBAKOTS HApYIIeHin;
r,) erapanie o mpeponpejbaenito m nmokymaewiro Tepera m maaora asust, cuphbus obuenapopust;
A,) m3pasanh ceanma Ssammunausiva # Yunopuanuma Ilposmuiie naarora B wacraBaenis ypeaGemsi, Koa

O Gpraa HysAHA ;
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ITAABA I

YBOA
Byk Llyyuh

pbuja oBe ropuHe obeaexxaBa 150 ropmHa oA

yBobhema yrnpaBHOTI CIOpa Y eH MPaBHU CUCTEM.

HamecHnukum yctaBoM op 1869. ropviHe yBepeHa
je HaAAeXKHOCT Ap’KaBHOT caBeTa A pa3MaTpa U pelliaBa
»KaAbe MPOTVB MUHUCTAPCKUX pellerha y CIOPHUM aAMU-
HUCTpATUBHUM nuTambuma (da. 90, Tau. 3).

Cpbuja je, pakae, y npeaBedepje popmaaHor meby-
HapOAHOT IpM3HaWka HheHe HOBOBEKOBHE HE3aBUCHOCTU
(bepauncku xoHrpec, 1878. ropuHe), oTmoyeAa ca pas-
BOjeM yIpaBHor cnopa. Kako je crame ynpaBHOI CyACTBa
AAKMYC IAnyp CTamba BAAAABMHE IIpaBa Y jeAHO] 3eMbl,
Cpbuja je, 3ampaBo, Tapa 3amoyeAad TELUIKY U AYyTy 60pOy
nopBohema U3BPIIHE BAACTU MTOA CYACKY KOHTPOAY 3aKO-
HUTOCTU HE€HOT paja.

*AyTop je aoueHT IIpaBHor daxyarera YHuepsureray beorpaay
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CHAPTER I

INTRODUCTION
Vuk Cucic

his year, Serbia marks the 150" anniversary of the in-

troduction of the administrative dispute in its legal

system. The 1869 Regents’ Constitution granted the
Council of State jurisdiction to review and resolve appeals
against ministerial decisions in disputed administrative mat-
ters (Art. 90 item 3).

Therefore, Serbia started developing the administrative
dispute in anticipation of the formal international recogni-
tion of its modern-age independence (Berlin Congress of
1878). Since the state of the administrative judiciary reflects
the state of the rule of law in a country, Serbia at that mo-
ment, in fact, engaged in a difficult and long struggle with
the aim of subjecting executive power and its work to judi-
cial review.

*Author is Assistant Professor at the Faculty of Law of the University
of Belgrade
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[Toxymahemo pa AompuHeceMoO pas3yMeBawy 3Hauaja
M Y3pOKa OBe II0jaBe YIIOPEAHOIIPAaBHUM CarAeAaBambeM
VICTOpUjaTa pa3Boja yIpaBHOT CyACTBa y EBponu (camum
TUM U CBETY, jep He3aBUCHEe Ap>KaBe BaH €BPOICKOI KOH-
TUHeHTa 1869. ropMHe HUCY IOCeAOBaAe YIPAaBHO CYA-
CTBO) U carAepaBambeM AoMahux moAmTuukux Qaxropa
KOju Cy oMOryh1AM HacTaHaK yIpaBHOT CIOpa.

OapebuBamwe TayHOr TpeHyTKa HacCTaHKa YIIPaBHOT
CIIOpa Y jeAHOj 3€M/MbY HUje jJeAHOCTaBaH 3aAATAK U3 BUIIE
pasaora — nmpobaema npu AedrHUCABY M0jMa YIIPABHOT
criopa (Aa AU je To 61A0 Koju criop rpabaHa npoTus ynpa-
Be MAM CIIOp 32 NOHMILITEHe aKaTa jaBHe BAACTU — YIIpaB-
HMX aKaTa), IPEeTXOAHOT pa3Boja YIPaBHOTI CIIOpa Ha Ae-
AOBMMA T€PUTOPYje AQAHALIBUX AP’KaBa, KA0 U €BOAYTUB-
He MPUPOAE HEroBOr pa3Boja. VI3 Tor pasaora ynytuhemo
4ylTaoLle HAa U3BOPE, KOjU AQjy AETaobHUjU NIPETAEA Pa3Boja
YIIpaBHOT CIIOpa M yIIPaBHOT CYACTBa Yy 3eMdaMa Koje he
outy nmomeHyte,' a Mu hemo npeysertu Ha cebe pU3KK U3-
Oopa HajTayHujer Moryher TpeHyTKa HaCTaHKa YIIPaBHOT
criopa y \buma.

Cpb6uja je cBaKako pasBrAa yIpaBHU CIIOp IIpe BehuHe
CBOjUX TAAQILIBYX CyceAd, pauyHajyhu Ty 3aceOHO 1 ayTo-
HOMHe obAacty y OToMaHCKoj uMiiepuju u Xab30ypiikoj
MoHapxuju. Tako Ayctpuja cTBapa ynpasHu cyp 1875. ro-
AuHe, Mabapcka 1883. ropuHe ocHMBa GVMHAHCHjCKU CYA,
A 01 YIIpaBHM CYA OIIIITE HAAAEXKHOCTM OCHOBaAa 1896.
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We will try to contribute to the understanding of the
importance and causes of this phenomenon by providing a
comparative law overview of the history of development of
the administrative judiciary in Europe (and consequently in
the world, because independent states outside the European
continent did not have administrative judiciary in 1869) and
by observing the domestic political factors that enabled the
generation of the administrative dispute.

The determination of the exact moment when the ad-
ministrative dispute was created in a country is not an easy
task for several reasons — because of problems in defining the
phenomenon of the administrative dispute (whether it is any
dispute initiated by a citizen against the administration or a
dispute with the aim of quashing an act issued by public au-
thorities — administrative acts), because of previous develop-
ment of the administrative dispute in the parts of territories of
today’s states, as well as because of the evolutionary nature of
its development. We will therefore refer our readers to sources
which provide a more detailed overview of the development
of the administrative dispute and the administrative judiciary
in the countries that will be mentioned,' and we will under-
take the risk of choosing the most precise possible moment of
creation of the administrative dispute therein.

Serbia had certainly developed the administrative dispute
before most of its neighbors of that period, including the au-
tonomous regions in the Ottoman Empire and the Habsburg
Monarchy, respectively. Thus, Austria established the admin-

1 Crean CarapVH, YipasHo cygciiBo, i080gom cilioiogummwuye paga
Apwasnoi caseiia 1839-1939, Ap>xaBHa mtammnapuja, beorpaa 1940,
ctp. 11-153 u Byk Lyuuh, Yipasuu ciop tiyne jypucqgukyuje — Mogeau
u spcie, IlpaBHy daxyaTeT YHuBep3utera y Beorpaay, beorpaa 2016,
ctp. 82-236, ca AoamyuM HaBoDembeM peaeBaHTHE AUTEpPATYpe.

e

1 Stevan Sagadin, Upravno sudstvo povodom stogodisnjice rada
Drzavnog saveta - 1839-1939, State Printing Office, Belgrade, 1940,
pp. 11-153; Vuk Cucié¢, Upravni spor pune jurisdikcije — Modeli i vrste,
Belgrade University Faculty of Law, Belgrade, 2016, pp. 82-236, and
further reference.
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ropVHe, a y byrapckoj ynpaBau cnop Hactaje Tek 1912.
ropuHe. Ipuka (1833), Pymynuja (1864) u Typcka (1868)
IpeAy3MMajy IpBe KOpake y 1Ay IOABOhema papa ympa-
Be IT0A CYACKY KOHTpoAy npe CpOuje, ¢ TUM AQ Y CBe TpU
3eMmde AOAA3U AO IIPMBPEMEHOI YKMAQHA YIIPABHOI CYA-
ctBa ([puka 1844, Pymynuja 1866, Typcka 1876), koje ce
o6HaBma TeK y 20. Beky (Pymynuja 1905, Ipuxa 1914, Typ-
cka 1925).

Pa3Boj ympaBHOT cyAcTBa 3anouuibe y DpaHuyckoj
ocHMBamweM ApskaBHOT caBeTa 1799. ropuHe, a yobAnuaBa
ce Kao MpaBy CUCTEM He3aBMCHE CyACKe KOHTPOAe yIIpaBe
AaBambeM oBAalihewa AP>KaBHOM CaBeTY AQ, IOMYT PppaH-
LIYCK/X PEAOBHIX CYAOBa, AOHOCU OAAYKE y MMe (ppaHIly-
ckor Hapoaa 1872.ropuHe.? Y meproay ipe yjeaumerwa He-
Mmauke 1 Vtaauje (1870-1871) u npe npeobpaxaja l1IBaj-
napcke u3 KoHpepepauuje y peaepariujy (1848), Heke o
3eMasma, MOKPajMHA U KaHTOHA, KOj! Cy ITIOCTOjaAM Ha bU-
XOBOj TEPUTOPUjU CAEAVAU CYy PPaAHLYCKU IPUMEP, AOK
IIPBU YIIPaBHMU CYA KOju je 610 A€0 CYACKE BAACTU HACTaje
Ha Teputopuju Hemauke, y bapeny 1863. ropune. Hakon
yjeAuberba, yIIPaBHO CYACTBO Ha APXKaBHOM HUBOY YBOAU
ce y Mraauju 1889-1890, a y Hemaukoj Tex 1941. ropuHe.
YnpaBHu ciop Ha caBe3HOM HUBOY y llIBajuapckoj HacTaje
1875. ropune. EHraecka u bearyja, nak, noBepasajy pelia-
Bame CIopoBa rpabaHa ynmpaBHOM peAOBHOM CYACTBY, OA
yera bearuja opctyna tex y 20. Bexy.
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istrative court in 1875, Hungary established the financial court
in 1883 and the administrative court of general jurisdiction
in 1896, while Bulgaria introduced the administrative dispute
as late as in 1912. Greece (1833), Romania (1864) and Turkey
(1868) undertook initial steps with the aim of subjecting the
administration to judicial review before Serbia, although all
three countries temporarily abolished the administrative judi-
ciary (Greece in 1844, Romania in 1866 and Turkey in 1876)
and restored it as late as in the 20" century (Romania in 1905,
Greece in 1914, Turkey in 1925).

The administrative judiciary started developing in
France with the establishment of the Council of State (Con-
seil d’Etat) in 1799, becoming a real system of independ-
ent judicial review of the administration in 1872, when the
Council of State was granted the authority, which the French
ordinary courts already had, to make decisions in the name
of the French people.” In the period before the unification of
Germany and Italy, respectively (1870-1871) and before the
transformation of Switzerland from a confederation into a
federation (1848), some of the countries, provinces and can-
tons that had existed in their territories followed the foot-
steps of France, while the first administrative court which
belonged to judiciary was established in Baden, in the ter-
ritory of Germany, in 1863. After unification, the adminis-
trative judiciary was introduced at the state level in Italy in
1889-1890, and in Germany as late as in 1941. In Switzer-
land, the administrative dispute was created at the federal
level in 1875. England and Belgium, however, entrusted the

2 3a petame BuA. Byk Llynuh, "®paHiycko ynpaBHO CyACTBO: Beanuan-
CTBEHO AeAo dpaHuycke ucropuje’, [pasru wusoii, 6p. 10/2013, crp.
283-302.

23

2 For more details, see Vuk Cuci¢, "Francusko upravno sudstvo:
Velicanstveno delo Francuske istorije”, Pravni zivot, No. 10/2013,
Association of Jurists of Serbia, Belgrade, pp. 283 - 302.
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Aaxae, Cpbuja ce, y mopebewy ca Apyrum zemmama
EBpore u cBeTa, MOXKe IOAMYUTY PAHUM HAaCTAaHKOM U IO-
TOBO HENPEeKMHYTUM Pa3BojeM yIPaBHOT CIOpa.

Ha yHyTpalumeM naaHy, yIpaBHU CIIOp pasBuja ce y
IIOCEOHMM IMOAUTMYKMM OKOAHOCcTMMa. Haume, Hamec-
HUYKM YCTaB oA 1869. ropouHe, Kao IITO My CaM HasuB
Ka>Ke, AOHOCe HaMEeCHULIM KOjU Cy BPLIMAM BAACT Y UMe
MaAOAeTHOI KHe3a MuaaHa. Aakae, CMpT MOhHOT BAapa-
pa ¥ BAAAAPCKU interregnumi KOju je yCAeAN0, OMOryhuAu
Cy KOHCTUTYLIMOHAAM3ALMjy U AeMOKpaTU3aLujy Ap>KaBe.
Y noraeay AeMoKpaTtusaluje, yCTaB IPOIICYje AQ 3aKOHO-
AQBHY BAACT, 3ajeAHO ca 1iedoM Ap’kaBe, BPIIY HApOAHA
CKYIIITMHA, KA0 MPEACTABHMYKO TeAo. VI3pa3 KOHCTUTY-
LIMIOHaAM3alLMje jecTe yBobewe ympaBHOr criopa. Pa3Boj
ynpaBHor criopa y CpOuju yToAuko je cAMdyaH pasBojy u
yuBpiihrBamwy He3aBMCHOCTU PEAOBHOI CYACTBA, Koje ce
OAUTPAAO paHMje, Takobhe y mepuopy BAapaBMHe caabor
MoHapxa — kHe3a AAaekcaHapa Kapabophesuha, a 3ampa-
BO de facto BAapaBMHe ycTaBoOpaHuTema.

Kmura mnpep uuTaonmma Aaje Iperaep M aHaAU-
3y KAY4YHUX eTala y pas3Bojy ynpaBHor criopa y Cpouju.
IbeHn opemlLi HUCY OpPraHM30BaHU XPOHOAOLIKY, Beh
IpeMa pasAMYUTUM CETMEHTMMA YIIPABHOT CIIOpa, IPYIu-
CaHMM Yy IeT KaTeropuja — OpraHMsalnyja yIpaBHOI CYyA-
cTBa (mmpe cxBaheHo, Kao opraHmsauyja cybjekara Koju
Cy pelllaBaAl yIpaBHe CIIOpPOBe, 6e3 003Mpa Ha TO Aa AU
Cy TIpUIIaAAQAM M3BPIIHOj MAU CYACKOj TpaHU BAAacCTH),
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resolution of citizens’ disputes with the administration to
ordinary courts, although Belgium abandoned this practice
in the 20" century.

Therefore, in comparison with other countries of Eu-
rope and the world, Serbia can pride itself with the early
establishment and nearly uninterrupted development of the
administrative dispute.

At internal level, the administrative dispute developed
under special political circumstances. Namely, the 1869
Regents’ Constitution, as its very name says, was adopted
by regents who reigned until Prince Milan came of age. In
other words, the death of a powerful ruler and the subse-
quent interregnum enabled the constitutionalization and
democratization of the state. As regards democratization,
the Constitution said that the legislative power belonged to
the national assembly, as the representative body, together
with the head of state. The introduction of the administra-
tive dispute represented a reflection of constitutionalization.
The development of the administrative dispute in Serbia is,
therefore, similar to the development and consolidation of
independence of ordinary courts, which had taken place
earlier, during the de facto reign of Defenders of the Con-
stitution, while another weak monarch, Prince Aleksandar
Karadordevi¢, was in power.?

This book gives the readers an overview and analysis of
the main stages in the development of the administrative
dispute in Serbia. Its chapters are not organized in a chron-
ological order, but according to different segments of the

3 3a perame npaBHor pasBoja Cpouje y 19. Bexy, Bua. AaHuao Aauuh,
Passuitiak agmuHuciapaitiustol cygcimsa y Cpouju u ociiare ckyilve-
He pacilpase u3 jasHoi iipasa, VIzpaBauka kwbipkapHuua leue Kona,
beorpap 1926, ctp. 5-42 u CreBan CarapuH, cTp. 155-186.

24

3 For more information about Serbia’s legal development in the 19
century, see Danilo Dani¢, Razvitak administrativnog sudstva u Srbiji
i ostale skupljene rasprave iz javnog prava, Geca Kon Publisher and
Bookstores, Belgrade, 1926, pp. 5-42; Stevan Sagadin, pp. 155-186.
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MpeAMeT YIIPaBHOT CIIOpa, MOCTYMAK pellaBamba yIIpaBHOT
CIIopa, BpCTe TY>KOU IpecyAa 1 IpaBHa CPEACTBA Y yIIpaB-
HOCYACKOM IIOCTYTIKY.

ITopea Tora ITO HAM MOXE CAY)KUTHU Ha MOHOC, Y AQ-
HuMa kapa CpoOuja npeaBubha oOHaBvarbe ABOCTENIEHOCTU
yIIpaBHOT CYACTBa cTpaTerujama pedopme mpaBocyba,
CaKyIlbambe U aHaAM3a jeAHOUITOBEKOBHOT AooMaher ncky-
CTBa y 0BOj 00AacTy MoyKe Hahy U CBOjy paKTUYHY IpU-
MEHY y 3aKOHOAQBHOj TOAUTULIVL I HOMOTEXHUYKOM PaAY
y TOM IIpoliecy.

25
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administrative dispute, grouped within five categories — the
organization of the administrative judiciary (more widely
understood as the organization of entities that have resolved
administrative disputes, regardless of whether they belonged
to the executive or judicial branches of power), subject mat-
ter of the administrative dispute, the administrative dispute
resolution process, types of judgments and legal remedies in
the judicial review proceedings.

In addition to being able to pride ourselves with one and
a half centuries of experience in this field, the collection and
analysis of this experience in the period when Serbia wants
to restore the two-tier administrative judiciary under the ju-
dicial reform strategies can find its practical implementation
in the legislative policy and work on the development of rel-
evant legislation.



Ycras KaxmwBcTBa
Cp6uje, ApxaBHa
mramnapuja, beorpaa,
1869. roanne

n3Bop: HapopHa
6nbdanorexa Cpouje

Constitution of the
Principality of Serbia,
State Printing Office,
Belgrade, 1869
source: National
Library of Serbia
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¥ HME BHBErNOBE CBETJAOCTH
KIASA CPBCEOT
MIUAAHA M. OBPEHOBIU'RA 1V.
HAMECHUUWU KHAMECHOI AOCTOJAHCTBA
NPOTrJAAIDABAMO ¥ OBJABAYJEMO CBHAMA H CBAEOME, AA JE
BEAHKA HAPOAHA CKYIONITHHA, APMAHA ¥ KPATYJEBNY O

Avxosama 1869. ropwse, pEmEAA, T AA OMO MH
NOTEPAHJAHX H LTOTBPBYJIEMO :

LT 4B
3A K AMECTBO CPEHIJY.
I.

O apmABHOJ 0BAACTH, KHABY, HACAEACTBY IIPE-
CTOJA, ¥ HAMECHUIOTBY KHAMECKEOT
AOCTOJAHCTBA.

Yaar 1.

Kwamecrso je CpOmja HacaepHa yeTaBHA MO-
HAPXHja ca HAPOAHHM TPEeACTABHUIITBOM.

Yaaus 2.

Ap=asna o6aacr CpOuje He cme ce pasasajarn.
Hbene rpammie me MOry €€ cMamuTH HH PasMEHHTH
0e3 npucraHKa BeJAHKEe HAapOAHE CKYNIITHHE ; HO Y
cAYYajUMa OBOT POAZ OJ MAEE BAKHOCTH AOBOHAH
je mpHcTaHak M OGHYHE CEyIIITHHE.
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ITANABA II

VICTOPUJCKI
PA3BO]J
VITPABHOT
CYACTBA
CPBUJE

Jerena Msarosuh

1. YBoa

JeaaH 0A rAQBHMX CcerMeHaTa y MCTOpuju GopMupama
ApxaBHOCTU Penybanke Cpouje op nmoverka XIX Beka A0
paHac (kpaj Apyre pAeuennje XXI Beka) je HacTaHak U pas-
BOj CCTeMa CYACKe BAACTH Y OKBUPY KOT je “3a4eTo’, a 3a-

CHAPTER II

THE HISTORICAL
DEVELOPMENT
OF THE
ADMINISTRATIVE
JUDICIARY OF SERBIA

Jelena lvanovic

1. Introduction

One of the main parts of the history of establishment of
the Republic of Serbia as a state between the early 19" cen-
tury and today (end of the second decade of the 21 century)
has been the creation and development of a system of ju-

*AyTopKa je mpeACeAHMK YIIPAaBHOT CyAa.
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*Author is the President of the Administrative Court.
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TUM U “CTacaAo’ YIIPaBHO CYACTBO, KOj€ je 0A TaAa TPIIEAO
Hu3 TpaHchopmauyja. OHe cy ce pellaBase y 3aBUCHOCTU
0A 00AUKa ApXKaBHOT ypehera, reomoAUTUYKOr IOAO-
aja, APYIITBEHO-€KOHOMCKMX U KYATYPOAOLIKMX YCAOBQ
y KOj/Ma ce pa3BMjaAa CPIICKa Ap>KaBa HAKOH BUIIEBEKOB-
HOT 3aBMCHOTI NMOAOXaja 0A OTomaHcke umnepuje. Kom-
IIAEKCHOCT M aHaAM3a TUX YCAOBA OMAM Cy AO AQHAIIBYX
AQHA TIpeAMeT Ipoy4yaBama KaKO MCTOPMjCKe, TaKO U
npaBHe HayKe. 3axBasyjyhu papoBrMa HayuHMX Iperaaa-
11a 113 OBMX 00AaCTH ITOCTOju MOTYNHOCT Aa Ce Y AQHAIIIbE
BpeMme, KpajeM Apyre AeuleHuje XXI Beka, caraepa UCTO-
PMjCKM OKBMP HacTaHKa U pa3Boja LIeAOKYIIHOI CUCTeMa
CYACKe BAACTH, a y OKBMPY Hbera 1 yIpaBHOT CyACTBa Koje
je 0A CBOT HACTaHKA Ia AO AQHAC MMAaAO OTPOMAaH 3HA4aj
KaKoO Ha IIpaBa M MHTepece MojeAMHala, TaKo ¥ Ha KBaAU-
TeT AP>KaBe y KOjoj Cy OHa OCTBapMBaHa.

Ca 6oraToM NpaBHOM TpaAMLMjoM Y Kojoj je Homo-
KaHOH cBetor CaBe (3akoHompaBuao uau Kpmuuja) mo-
yeTrkoMm XIII Beka 610 OCHOB CPIICKOT 3aKOHOAABCTBA, a
AyllIaHOB 3aKOHMK IIOCTaBMO Te€Mesde CYACKe BAACTU U
weHe He3aBucHocTH jour y XIV Beky, CpOuja je mpouraa
BUILIEBEKOBHU IepUOA TYpPCKe AOMMHALje Y MOYEeTKOM
XIX Beka, HAKOH ABa HapOAHA YCTaHKA, yLIAA Yy IE€PUOA
IIOHOBHOT CTBapamwa Ap’kaBe U CBUX I'PaHA BAACTMU.

Beoma 3HayajaH mepuop y UCTOPUjU CPIICKE Ap>KaBe
M IpaBa HaCTYINO je AOHOIIeweM YcTaBa 1869. ropuHe,
y MCTOPUjY KOHCTUTYLIMOHAAK3Ma Mo3HaTor Kao “Hamec-
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dicial authorities within which the administrative judiciary
has been “conceived,” has “grown up” and undergone a series
of transformations. These transformations depended on the
organization of government, geopolitical position, and the
socioeconomic and cultural circumstances in which the Ser-
bian state developed after several centuries of dependence
from the Ottoman Empire. The complexity of these circum-
stances has been studied and analyzed by the researchers of
both history and law. It is owing to the work of distinguished
researchers in this field that today, towards the end of the
second decade of the 21 century, we can observe the his-
torical framework of creation and development of the entire
judicial branch of power, including the administrative judici-
ary as its part, which has been immensely important since its
establishment both for the rights and interests of individuals
and for the quality of the state in which they were realized.
With its rich legal tradition, where St Sava’s early
13*-century Nomocanon (or Zakonopravilo or Krmdija in
Serbian) had represented the basis for the Serbian legisla-
tion, and Dusan’s Code laid the foundations of the judicial
branch of power and its independence as early as in the 14"
century, Serbia underwent several centuries of Ottoman
domination and in the early 19" century, after two uprisings,
started re-establishing the state and all branches of power.
A very important period in the history of the Serbian
state and law started with the adoption of the 1869 Consti-
tution, which the history of constitutionalism recognizes as
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HUYKYM ' KOjUM je yCTaHOBAdeH Ap)KaBHU CaBeT Kao IPBU
YIIpaBHU CYA, HAKOH 4Yera je 3aKOH O IIOCAOBHOM peAY Y
ApxaBHoM caBeTy”? 1870. ropuHe AebVHNCAO AaAMMHMU-
CTpaTUBHU (YIIpaBHM) CIIOP.

OcHuBamwe NpBOI YIIPaBHOT Ccypaa U yBohemwe ympas-
HOT CIIOpa Y NMPaBHU CUCTEM INPEACTaBAdA jEAHY OA ITIpe-
KpeTHuU1a y npaBHoj ucrtopuju Cpouje, jep je 03HAUMAO
IIOYETAK CYACKEe KOHTPOAE 3aKOHUTOCTM aKara yIpaBHe
(M3BpIIHE) BAACTU U TUMe MMOYeTaK mpeTBapamwa KHexe-
BrHe CpOuje y MOAEPHY TpaBHY ApP>KaBy Koja je mehy mp-
BMM Ap>kaBaMa nocae OpaHllycke Ipero3HaAa 3Hayaj U
HEOIIXOAHOCT OBe BpCTe CyACTBa. CTO IeAeceT roArHa Ha-
KoH Tora Penybauka Cpbuja je Ha “npary” pedopme Koja
Tpeba Aa 03Ha4YM IoYeTaK HOBe (ase y MCTOPUjU pa3Boja
OBe BPCTE CYAOBama yBoherweM BUILECTENEHOT YIIPaBHOT
cyacTBa. ObeaexaBarbe OBe TOAMIIIbIILIE 32j€AHO Ca Aece-
TOTOAMIIBUIIOM OA OCHMBama YIpaBHoOI cypa Pemybanike
Cpb6uje je mpuauka pa ce o0jaBU pap O UCTOPUjCKOM pas-
BOjY YIIPaBHOT CyACTBA OA OCHMBama AO AaHAC MMajyhu y
BMAY KaKO OpraHu3anyjy Ap>kaBHOT caBeTa U YIpaBHUX
CYAOBa, YCAOBe 3a M300p U MpecTaHak cyaujcke GpyHK1uje
Y rapaHljije He3aBUCHOCTU Kpo3 Tpu (ase pasBoja, TaKo
VI TIOYETAK CTBapama NPBMUX OpraHa BAACTU U3 KOjUX Ce
YIIPaBHO CYACTBO Pa3BUAO. 300r TOra je MpBO IOTAaBAoE
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the Regents’ Constitution’, under which the Council of State
was established as the first administrative court and after
which the 1870 Rules of Order at the Council of State Act?
defined the administrative dispute.

The establishment of the first administrative court and
introduction of the administrative dispute in the legal system
represented one of the turning points in Serbia’s legal history,
because it marked the beginning of the judicial review of le-
gality of acts of the administrative (executive) authorities and
thus also the beginning of evolution of the Principality of Ser-
bia into a modern rule-of-law state, which was one of the first
states after France to recognize the importance and necessity
of this type of judiciary. One hundred and fifty years thereaf-
ter the Republic of Serbia stands on the threshold of a reform
which should mark the beginning of a new stage in the his-
tory of development of this type of judiciary by introducing
the multi-tier administrative judiciary. The marking of this
anniversary, together with the 10™ anniversary of establish-
ment of the Administrative Court of the Republic of Serbia
represents an opportunity for publishing a paper on the his-
torical development of the administrative judiciary since its
establishment, bearing in mind the organization of both the
Council of State and the administrative courts, requirements
for the election and termination of a judge’s function and
guarantee of independence through three stages of develop-

1 Yemias Kwamesciisa Cpbuje y ume weiose cBelAOCHIY KHA3A CPUCKOT
Munrana M. Obpenosuha IV og citipare HamecHUKaA HeioBoi Kroa-
MEBCKOL gOCTLOjaHCIBA TipoirauieHo U 00jasreHo ga je HapogHa
ckyauimuna y Kpaiyjesuy pewiura o Ayxosuma 1869. iogure (Hamec-
HUYKM yCTaB), Ap>XaBHa wTammnapuja, beorpaa 1869.

2 3aKOH 0 IIOCAOBHOM peAy y Ap>kaBHoM caBerty, Cpiicke HoBuUHe, Op. 127
0a 24. okTo6pa 1870. ropue u 6p. 128 op 28. okrobpa 1870. ropuHe.

1 The Constitution of the Principality of Serbia in the name of His
Highness Prince Milan M. Obrenovié IV of Serbia promulgated and
published by the regents of His Highness the Prince, stating that the
National Assembly in Kragujevac decided thereon on Pentecost in
1869 (Regents’ Constitution), State Printing Office, Belgrade, 1869.

2 Rules of Order at the Council of State Act, Serbian Journal No. 127 of
24.10.1870 and No. 128 of 28.10.1870.
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OBOr paaa nocBeheHo reHe3u opraHa Koju je 610 OCHOB
3a cTBapame Ap>XaBHOT caBeTa y CUCTeMY AP’KaBHe BAa-
CTU Ca KpaTKUM IIPerAeAOM MCTOPUjCKUX AelllaBama Koja
Cy AMPEKTHO yTuiaAa Ha wy. Caepeha Tpu moraaBma mno-
cBeheHa cy MCTOPMjCKOM Pa3Bojy YIIPaBHOI CYACTBa KPO3
Tpu ¢ase. [IpBa je moueaa pAoHoueweM HamecHuukor
yCcTaBa U YCTaHOBdemeM ApP>KaBHOI caBeTa Kao IpBOT
YIIPaBHOT CyAQ, KaAa je yIIpaBHO CYACTBO OMAO OpraHu-
30BaHO MO (PAHLYCKOM MOAEAY KaO A€O U3BPIIHE BAa-
ctu (1869-1941). IloHoBHUM yBODheweM ympaBHOr cIiopa
y npaBHu cucteM 1952. roprHe 3anounbe dasa y Kojoj cy
yIIpaBHe CIIOpOBe pellaBaAa YIpaBHA OAeMdEHha PEAOB-
HUX U CYAOBA CIlelijaAn3oBaHe (mocebHe) HAAAEKHOCTU
1 Tpaje A0 Kpaja 2009. ropmHe. OcHMUBamweM U MOYETKOM
papa YmpaBHoOr cyaa (jeAHOCTENEHOr cypaa MoceOHe HaA-
AEXHOCTH Y OKBMPY CUCTEMA CYACKE BAACTM) ca Bpxos-
HVJM KaCalYIOHMM CYAOM K20 HajBUIIMM CYAOM KOjU OAAY-
yyje 0 BaHpeAHVM IIPaBHUM CPEACTBMMA Y YIIPAaBHOM CIIO-
py, 3amoueaa je 1. janyapa 2010. ropuHe Tpeha da3sa koja
Tpaje U AaHac.

OBakaB NpUCTYI, TOpPeA HEONXOAHEe CUCTeMaTUYHO-
cTy, omoryhaBa u 0ome caraepaBarbe IPEAHOCTH Y HEAO-
CTaTaKa AOCAAAIIBYX YIIPABHO-CYACKUX CHCTEMA U AMHA-
MIKe KOjOM CYy Cce IIpOMeHe AelllaBaAe Y OKBUPY PasdAniu-
TUX 00AMKa Ap>XaBHOT ypebemwa Kpo3 koje je Cpbuja mpo-
Aa3uAa, moueB op KuexeBnue Cpouje, 3atum KpameBune
Cpb6uje, KpameBune Cpba, XpBata u CaoBenaua, Kpame-
BIHe JyrocaaBuje cBe A0 1941. ropuHe, aau 1 HaKoH 1952.
ropVHe, kapa je y @epeparuBHoj HapopHoj Permy6anim
JyrocaaBuju MOHOBO YCTAHOB/MXEH YIPaBHU CIIOp, A CBe
A0 Apyre aetieHrje XXI Beka Kapa je OCHOBaH U IOY€eO ca
paAoM YnpaBHU cya. VcToBpeMeHO, 0Aa0Up OBaKkBe TeMe
je U3BpIIIEH ca HAMEPOM Aa Ce AOIIpMHece 00reM padyMe-
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ment, as well as the beginning of creation of the first bodies
of authority from which the administrative judiciary has de-
veloped. This is why the first chapter of this paper is dedicat-
ed to the emergence of an authority which served as the basis
for the creation of the Council of State in the system of state
authorities with a brief overview of historical developments
that directly affected it. The next three chapters are dedicated
to the historical development of the administrative judiciary
through three stages. The first started with the adoption of
the Regents’ Constitution and establishment of the Council
of State as the first administrative court, when the adminis-
trative judiciary was organized according to the French mod-
el as part of the executive authorities (1869-1941). The rein-
troduction of the administrative dispute in the legal system in
1952 marked the beginning of the phase during which the ad-
ministrative disputes were decided upon by the administra-
tive departments of ordinary and specialized courts, which
lasted until the end of 2009. The establishment and beginning
of operation on January 1, 2010 of the Administrative Court
(single-tier court of special jurisdiction within the system of
judicial authorities) with the Supreme Court of Cassation as
the highest court deciding on extraordinary legal remedies in
the administrative dispute, marked the beginning of the third
phase, which is still ongoing.

In addition to being systematic, which is necessary, this
approach also enables better grasping of the advantages and
shortcomings of the existing administrative-judicial systems
and pace of changes within different types of government
organization Serbia went through, starting from the Princi-
pality of Serbia, through the Kingdom of Serbia, Kingdom
of Serbs, Croats and Slovenes, Kingdom of Yugoslavia until
1941 as well as after 1952, when the administrative dispute
was re-established in the Federative People’s Republic of Yu-
goslavia and all the way until the second decade of the 21*
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Balby CaBPEMEHOI CHCTeMa U TMMe OMOI'yhy Aakiie Ipe-
II03HaBarbe IPaBHOT U MHCTUTYLMOHAAHOT OKBMPA y KOMe
YIIpaBHMU CIIOP U YIIPABHO CYACTBO Tpeba Aa Oyay ypebenu
y 6yayhHocTu.

2. Op CuHOA2 AO Ap>KaBHOT caBeTa
(1804-1869)

Y npBuMm peneHnjama XIX Beka HAaKOH ABa HapoAHA
yCTaHKa 4Mju je us 6Mo ocaobobemwe op Typcke AoMu-
Hauuje, Cpouja je cBe a0 1830. ropmHe u pane 61aa camo
“noOymweHNYKa 00AaCT, MPOBUHIIMjA TYPCKE LIapeBMHE Ca
YHYTpaliwoM ayToHoMujoM“? Vako je y ToM meproAy cBa
BAACT O1MAQ KOHILIEHTPMCAHA Y pyKaMa ABOjULie HAPOAHVX
Boba, mpBo Kapabhopha ITerpoBuha, a 3aTum Muaorra O6-
penoBuha, Beh 1804. ropuHe 3amoyeAe cy aKTUBHOCTU Ha
bopMupary 3aKOHOAABHE, U3BPILIHE U CYACKe BAACTU. be3
0031pa IITO Cy YCAOBM )XMBOTA CPIICKOT HAPOAQ TIOYETKOM
XIX Beka ca BeOMa HUCKUM CTEIIEHOM APYILITBEHOI, €KO-
HOMCKOT ¥ KYATYPOAOLLIKOT pa3Boja OMOr'yhuau jaky 1ieH-
TPAAUCTUYKY BAAAABMHY ABOjUlle HAPOAHUX BoDha, BpAO
Op30 mo mokpeTamwy [IpBOr Cprckor ycraHka HacTaaa je
notpeba pa ce popmupajy npsu oprauu Baactu. Beh 1805.
TOAVHE YCIIOCTaB/M»dEH je KOAerMjaAHY opraH, popMupaH oa
YCTaHMYKMX BOjHMX KoMaHAaHarta (CnHOA) Koju je 1807.
TOAVHE TIPOMEHMO HasuB y [IpaBuTescTByjylrum coBjeT
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century, when the Administrative Court was established and
started working. At the same time, this topic was chosen in
order to help better understand the modern system and thus
facilitate the recognition of the legal and institutional frame-
work in which the administrative dispute and administrative
judiciary should be regulated in future.

2. From the Synod to the Council of State
(1804 - 1869)

In the first decades of the 19™ century after two uprisings
that had been aimed at liberating Serbia from the Ottoman
domination, until 1830, Serbia still remained a “rebel area,
an internally autonomous province of the Turkish Empire.?
Although the two popular leaders, primarily Karadorde Pet-
rovi¢, and then Milo$§ Obrenovié, had all the power in their
hands, the activities aimed at establishing the legislative, ex-
ecutive and judicial branches of power started as early as in
1804. Although the living conditions of the Serbian people
in the early 19" century, with a very low level of social, eco-
nomic and cultural development, enabled a strong centralist
rule of the two popular leaders, very soon after the outbreak
of the First Serbian Uprising, the need was created for estab-
lishing the first bodies of authority. A collegiate body, made
up of military commanders who participated in the Uprising
(Synod) was established as soon as in 1805, while in 1807, it
changed its name into the Serbian Governing Council (Prav-

3 Aannao Aauuh, Pazsuitiak agmuHuciipamiusHoi cygcmsa y Cpouju u
ocillaie cKyilveHe paciipase U3 jasHoi ipasa, VIzpaBauka KbVDKapHU-
na 'ene Kona, beorpaa 1926, ctTp. 37.
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3 Danilo Dani¢, Razvitak administrativnog sudstva u Srbiji i ostale
skupljene rasprave iz javnog prava, Geca Kon Publisher and
Bookstore, Belgrade, 1926, p. 37.
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cepbcky, a sarum y Cenar mam IlpaBuTescTBYjymran
coBjeT HapoAHM cepOcku. OBaj opraH je CyAro, YIIpaBs»ao
VI AEAVIO LIeAOKYITHY BAacT ca Kapabhopbem, koju ra je, Ha-
KOH ITPOTAalllelha 32 BpXOBHOT Boby 2. janyapa 1811. ropu-
He, IOTIIYHO MTOTYMHUO CBOjOj BAACTH.

Hakon 1815. roprHe 3amoyeAo je MOHOBHO GopMu-
pame Ap)KaBHE BAACTU capa IMMoA BobcTBoM Muaoimra
Oo6penosuha kora je HapopHa ckymuutyHa m3abpaasa 3a
kHe3a 19. aeniemOpa 1815. ropune. HakoH Tora je ycra-
HoBmeHa HapopHa kaHueaapuja naum Beauku HapopHU
CYA KOju je BpIIMO YIIPABHY U CYACKY BAACT U cBe A0 1820.
TOAMHE Ce HaAa3Mo IOA MCKAYYMBOM BAalhy kHesa. To-
KoM 1825. ropVHe IOHOBO je, 0OA HaXMjCKUX CTapelllHa,
ycroctaBmeH “CoBjeT cepOCKM” ca ABa OAEMdERA, KOJUM je
(baKkTUUKM BAaAQ0 KHe3 U 1826. ToAMHE IPOMICA0 HEroBy
HAaAAEXKHOCT. Y OKBMPY OBOT OpraHa CYACKY BAAcCT je Bp-
1o BeArKy HapoOAHM CyA, AOK Ce APYTO OAe/meHe 3BAA0
CoBjeT 1 MMaAO je ypaBHY HaAA€XKHOCT. MebyTtum, ce
oaayke CoBjeTa MOTA€ Cy Aa OINCTaHy TeK Kapd MX KHe3
opo6pu. Cogjer je 610 YyKUHYT 1827. roAMHE OCHVBabeM
KnesxeBe cBuTe,* Koja je momMarasa KHe3y y BODemwy Ap>KaB-
HJUX IIOCAOBA U U3 KOje Cy ce KaCHUje pa3BUAM IOCEOHU
pecopu Ha 4YeAy ca momevyuTesuma (KacHuje MUHUCTPU-
Ma) Kojuma je op 1834. ropuHe KHe3 MOBepaBao 3aceOHe
rpaHe ynpase. Muaour je 010 HeOrpaHUYeHM BAAAAP AO
1830. ropAMHe, jep HMKAaKBOI 3aKOHOAQBCTBA HUje OMAO.
OapebuBao je o6aBe3Ha mpaByuAa y yIpaBHUM ITIOCAOBMMA
V1 y CYAOBalby U IIPY TOME CaM CYAMO U YIIPaB»ao.”
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iteljstvujusci Sovjet Serbski), and then into the Senate or the
Serbian National Governing Council (Praviteljstvujusci Sov-
jet Narodni Serbski). This body adjudicated, ruled and shared
the power with Karadorde, who completely subjugated it af-
ter being declared the supreme leader on January 2, 1811.
After 1815, the re-establishment of state authorities
started, although this time under the leadership of Milos
Obrenovi¢, who was elected Prince by the National Assem-
bly on December 19, 1815. After this, the National Office or
the Grand National Court was established, which exercised
the administrative and judicial authority and remained un-
til 1820 under the sole authority of the Prince. In 1825, the
two-department Serbian Council (Sovjet Serbski), made up of
the nahiye heads, was established, which was, in reality, ruled
by the Prince, who in 1826 regulated its jurisdiction. With-
in this body, the Grand National Court exercised judicial
authority, while the other department was called the Sovjet
(Council) and had the administrative jurisdiction. However,
all decisions of the Sovjet could survive only after being ap-
proved by the Prince. The Sovjet was abolished in 1827, after
the establishment of the Prince’s Guard*, which helped the
Prince deal with state affairs and from which separate port-
folios developed, headed by popecitelji (who were later called
ministers) who had been entrusted individual branches of
administration by the Prince since 1834. Milo$ had limitless
power until 1830, since there was no legislation. He imposed
mandatory rules in administrative activities and in judicial
affairs and, on top of that, adjudicated and ruled on his own.

4 Caob6opaH Joanosuh, Kocra Kymauyau, OcHosu jasroi iipasa Kpawe-
suHe Cpbuje, Kikapa Teue Kona, Beorpaa 1909, ctp. 45.

5 Ibid., cTp. 45.
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4 Slobodan Jovanovi¢, Kosta Kumanudi, Osnovi javnog prava Kraljevine
Srbije, Geca Kon Bookstore, Belgrade, 1909, p. 45.
5  Ibid, p.45.
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Xarumepudom (mapckum bepmanom) us 1830. ropu-
He 0MAo je mpusHaTo CpOuju IMpaBO Ha YHYTpalllby ay-
TOHOMUjY U KHe3y MMAOILy HaCAeAHA KHEKeBCKa TUTY-
AQ, aAM U HaAOXeHa obaBe3a Aa ocHyje mocebaH Cosjer
(CaBer) Koju OM ca BUM AEAMO BAACT U OMO CacTaBmdeH
oA HapoAHMX craperirHa. OKAeBambe Aa Ce OBAj CaBET OC-
HYyje AOBeAO je Ao poHoIIewa “Cperemckor” ycTaBa® 1835.
TOAMHe, IIpBOr NucaHor ycraBa y Cpbuju Kojum cy buae
AaTe OCHOBe APKaBHOT ypeherwa 1 MpBY MYT MOCTaBAEHO
HAY€eAO MOAEA€ BAACTU U TO Ha: 3aKOHOAATESHY, 3aKOHO-
M3BPIUUTENSHY U CYA€jcKy.” Tpebaao je oa 3aKOHOAABHY U
M3BpILHY Bplile kHe3 1 CaBeT 3ajeAHO,® a CYACKY BAACT, y
VIMe KHe3a, CYAOBU YCTAHOBMDEHU Y TPU CTereHa (OKPYX-
HY CYAOBY, BeAuKuM cyp y APYIOM CTemeHy, Kao arneAanyja
u CoBjeT Ap>kKaBHU Koju he OAPEAUTH jeAHO oAedErbe KAo
cyauauirde y pehem u yetBproMm creneny).” Tume je npeu
nyt CaBeTy Iopea 3aKOHOAABHE U yIIpaBHe IPOIVCaHa U
CyAcKa HapAeKHOCT. OBaj yCcTaB je cappskao U oppepade o
CYACKOj HEe3aBMCHOCTU U TPOINICUBAO AQ ‘CyAMja He 3a-
BJCY Y U3PULIakby CBOje Ipecyae Hu oT Kora y Cepbuju Ao
oA 3akonuka CpOckor; HMKakBa HU Beha HU Mamba, BAACT
y Cpbuju HemMa MpaBO OTBPATUTH I'a OA TOTQ, AU 3aIIOBe-
AUTU MY, AQ APyrauyje CyAY, HErO LITO MY 3aKOHU IIPEA-
nucyjy”.'® OBo je OMo NpBY IOKYIIAj A Ce CYACKA BAACT
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The 1830 Hatt-i Sharif (imperial order), recognized Ser-
bia’s right to internal autonomy and Prince Milos’s hered-
itary title of a prince, and ordered him to establish a spe-
cial Sovjet (Council) with which he would share power and
which would be made up of national officers. The hesitation
to establish this Council led to the adoption of the Sreten-
je (Candlemas) Constitution® in 1835, Serbia’s first written
constitution, which provided the basis for the government
organization and for the first time established the principle
of division of power into the: legislative, executive and judi-
cial’. The legislative and executive powers were to be execut-
ed by the Prince and the Council together?®, while the judicial
power, on behalf of the Prince, was to be executed by courts
in three instances (district courts, the Grand Court in the
second instance, as the appellate court, and the State Sov-
jet, which appointed a department as the court in the third
and fourth instance)®. The Council has thus for the first time
been granted judicial powers in addition to the legislative
and administrative ones. This Constitution also contained
provisions on judicial independence and said that the “judge,
in passing his judgment, does not depend on anybody in Ser-
bia, but the Serbian Code; none of the authorities in Serbia,
either big or small, has the right to prevent him in this or
to order him to decide differently than according to what
the laws proscribe “!°. This was the first attempt to regulate

6 Yeitias Kwamesciisa Cepbuje usgan u 3axieimisom tomsphen o Cpe-
wervckoj ckyumimuny 1835. iogune, Kiwarkecko-cpbcka tunorpaduja,
Kparyjesau 1835.

7 Ibid., uA. 5.

8 Ibid., 4a. 6.

9 1bid., ua. 78.

10  Ibid., ua. 80.

6 The Constitution of the Principality of Serbia, Issued and Confirmed
by Oath at the Sretenje Assembly in 1835, Typography of the
Principality of Serbia, Kragujevac, 1835.

7 Ibid., Art. 5.

8 Ibid., Art. 6.

9 Ibid., Art. 78.

10  Ibid., Art. 80.
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peryamuiie MpaBHUM IIPOIMCHMA U AQ Ce TIOTITYHO U3ABOjU
0/ 3aKOHOAABHe 1 u3BplIHe. MebyTtum, Ycras je 610 Bpao
Op30 YKMHYT, alilCOAyTHa BAQCT KHe3a Ce HacTaBuAa, a Ca-
BET je MOCTeNeHO MOCTAO0 KaHLleAapyja Koja je CIIPOBOAM-
Aa KHe>XXeBe OAAYKe.

300r moTpebe Aa ce OrpaHMYM KHEXKEBCKM aIlCOAY-
TU3aM, AQ Ce AP’KaBa YpeAM Ha jeAaH ITOTIYHO HOB HAYMH
KOj! je MOApa3yMeBao AeTasHY AP>KaBHY OpraHu3auujy
1 ypebeH npaBHM NMOpeAAK Kao rapaHLiijy MpaBHE CUTYP-
HOCTH, TIOA TIPUTUCKOM CTPAHMX CHAQ 2 U MOA YTULAjeM
VIA€ja KacHMje TIIO3HATUX Kao YCTaBOOpaHUTEMCKE, AOHET
je YcraB, y uctopuju nmosHat kao “Typcku”*! xoju je 6vo Ha
cHa3u cBe A0 1869. ropnHe. 3BaHMYHUM ITOYETKOM BAQ-
CTU ycTaBOoOpaHUTema cMmarpa ce 1842. ropuHa Kapa je
Ha BAACT pomao kHe3 AaekcaHpap Kapahopbhesuh u ona
Tpaje cBe Ao CBeToaHApejcke ckymuTHe 1858. ropnHe u
MIOHOBHE BAACTU KHe3a Muaoma. TypckuM ycTaBoM je Ta-
Kohe adpMpMUCaHO HAu€AO MOAEAE BAACTU. 3AKOHOAABHY
cy Bpimau kHe3 u Cosjet (CaBert) o 17 yaaHoBa. Ihux je
IIOCTaB/»A0 KHE3, aAY Ce HYICY MOTAYM CMEHUTY 0€e3 pa3Aora,
ceM aKko 6u ce Kop Brcoke mopre A0Kas3aao pa Cy papuan
NPOTUBHO 3aKOHMMa, ypepbaMa M MHTepecuma 3emme.'?
3HayajHO Cy NpolurpeHa 3aKOHOAaBHa oBAalrhewa CaBe-
Ta. [IpBM IyT je AOOMO HAAAEXKHOCT AQ BPIIM HAA30p HaA
MMHUCTpPUMA U O0BO oBAalrhemwe CaBeTa mpeAcTaBma Mo-
yeTak KOHTPOAe papa ympase. IlpouipeHa HapA€KHOCT
CaBera orpaHMyaBaAa je aliCOAYTHY BAACT kHe3a. CyACKy
BAACT CYy BPLIMAU CYAOBM KOjU Cy OMAY TPOCTENEHU U TO:
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judicial authorities by legal regulations and to separate them
completely from the legislative and executive branches.
However, the Constitution was revoked quickly, the Prince’s
absolute power continued and the Council gradually became
an office implementing the Prince’s decisions.

As a result of the need to limit the Prince’s absolutism,
to organize the state in a completely new way that included
a detailed organization of the state and regulated legal or-
der as a guarantor of legal certainty, under the pressure of
foreign forces and under the influence of ideas of a group of
people later called the Defenders of the Constitution (Usta-
vobranitelji), a Constitution, which is known is history as the
Turkish Constitution' was adopted and remained in force
until 1869. The Defenders of the Constitution officially start-
ed ruling in 1842, when Prince Aleksandar Karadordevi¢
came to power and their rule lasted until the Saint Andrew’s
Day Assembly in 1858 and return to power of Prince Mi-
los. The Turkish Constitution also reaffirms the principle
of separation of powers. The legislative power was in the
hands of the Prince and the 17-member Sovjet (Council).
They were appointed by the Prince, but they could not be
replaced without a reason, except if it were proved at the
Sublime Porte that they had worked in contravention to the
laws, decrees and interests of the country'. The legislative
competences of the Council were significantly expanded.
For the first time, it became competent to supervise min-
isters and this competence of the Council represented the
beginning of judicial review of the administration. The ex-

11 Cyarancku Xatumepud oa 10/22 Ao 12/24 peuembpa 1838. ropune,
Hosume cepbcke u3 1839. iogure, Apxus Cpouje.
12 Ibid., ua. 6-17.
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11  Sultan’s Hatt-i Sharif from 10/22 to 12/24 December 1838, Novine
Serbske, 1839, Archives of Serbia, accessed on: 30.07.2019
12 Ibid., Art. 6-17.
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NPUMUPUTEAHHU, CYAOBU NIPBOT CTeNeHa U ANeAalioHH, a
1846. ropuHe ycTaHOBMDEH je BpxoBHU cya, Kao cya Tpeher
M TIOCAEAbET CTeleHa. YCTaB je MU3PUMUUTO IPOMMUCUBAO AQ
Ce yIpaBHa BAACT He MOKE MeLIaTH Y CYACKe ITOCAOBe'™
YMMe je U3BPIIEHO pasrpaHNyehe CyACKe M M3BPILIHE BAA-
CTU. YBEACHO je HAa4eAO 3aKOHUTOCTU Y APKaBHY yIpa-
By. Typcku ycTaB je MHaue O3HAYMO M MOYETAK MEepuoAa
MMCAaHMX 3aKOHA na je op 1838. oo 1840. ropoHe AOoHETO
HEKOAMKO 3Ha4YajHUX YCTpojeHuja (3aKoHa), a HaKoH 1842.
TOAMHE U BeArKe Kopudukaumje ns obaactu rpabaHckor,
KPMBUYHOT M TProBayKoOI IpaBa. JeAaH OA THMX HOBOAO-
HeTMX 3aKoHa 0uAo je YcrpojeHuje CosjeTa KwaxxeBcTBa
Cpbckor'* op 29. anmpuaa 1839. ropuHe KojuM je OCHOBaH
Cosjer (Cager). YpaBo je oBo 610 opraH 13 Kora ce pas-
B1O Ap>KaBHU caBeT y OKBUPY Kor je 1869. ropuHe HacTao
npBu ynpaBHu cyA. CBe A0 1941. ropuHe, ca pasAMdUTUM
00MMOM ¥ BpCTOM OBAalIhema y I0jeAMHUM ITePUOAVIMA,
010 je BeoMa 3Ha4ajaH OpraH y CUCTEMY AP)KaBHe BAACTH,
a CTOTOAMILBULIA HeTOBOT OCHMBamWa obeaexxeHa je 1939.
ropuHe. Typcku ycTaB je MHaYe OrpaHMYMO BAACT KHe3a
Muaoiia u AOBeo A0 meroBe abaukauuje 1839. roauHe u
AO IpoMeHe AuHacTuje 1842. ropune. Ilepnop 1838-1858.
TOAVHE je KapaKTepUCTUYAH 10 jayarby AP’KaBHE BAACTH,
jadamy, BeAukoj Mmohu u yruuajy CaBera, CTBapamwy U ja-
Yyarmy YMHOBHMIITBA Kao U IO yCIIOCTaBAdamwby HOBE Opra-
HM3alyje CyACKe BAACTU KOja je IIPeACTaB/o>aAd MOAEPHO
npasocybe ca mucaHuM 3akoHuMa. AoHoluemweM JI3meHa
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panded competence of the Council limited the Prince’s ab-
solute power. The judicial power was executed by three-tier
courts: rural, first-instance, and appellate courts, while the
Supreme Court was established in 1846 as the court of third
and last instance. The Constitution said specifically that the
administrative authorities could not interfere in judicial af-
fairs'®, which meant that the judicial and executive powers
had been separated. The principle of legality was introduced
in the state administration. The Turkish Constitution also
marked the beginning of the period of written legal acts, so
that several important acts were adopted between 1838 and
1840, and after 1842, the major codifications in the field of
civil, criminal and commercial law were carried out. One of
the newly adopted acts was the Organization of the Sovjet of
the Serbian Principality Act'* of April 29, 1839, under which
the Sovjet (Council) was established. This was the authority
from which the Council of State developed, within which in
1869 the first administrative court was created. All the way
until 1941, with different scopes and types of competences
in individual periods, it remained a very important body in
the system of state authorities and the 100™* anniversary of
its establishment was marked in 1939. The Turkish Consti-
tution limited the powers of Prince Milo$ and led to his ab-
dication in 1839 and change of dynasty in 1842. The period
between 1838 and 1858 is characterized by the strengthen-
ing of state authorities, by the strengthening, great power
and influence of Council, by the creation and strengthening
of civil servants and by the establishment of a new organ-

13
14

Ibid., un. 44.
Ycrpojeruje Cosjera KeaxxeBcTBa Cpbckor, HosuHe cepbcke, 6p. 18
oA 6. Maja 1839. ropune.
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14

Sultan’s Hatt-i Sharif from 10/22 to 12/24 December 1838, Art. 44.
Organization of the Sovjet of the Serbian Principality, Novine Serbske
No. 18 of May 6, 1839



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

u pomyHa Ycrpojennja Cosjera KuexxeBctBa Cp6ckor?’
Caser je mocTao rAaBHM OpraH M3BpILIHe BAacTU. KHes je
MOIao Aa IOCTaB/da 32 CaBeTHMKE CaMO KaHAMAATe Koje
My je CaBeT NMpeAAOXMO, @ MUHUCTPU CYy MOTAU Aa OYAY
IIOCTaB/AdaHM CaMO U3 peAOBa CaBeTHMKA. Y OBOM Iepu1o-
AY AOHET je jOlIll jeAQH BeOMa 3Ha4yajaH 3aKOH, YCTpOjeHuje
I'raBHe KOHTpoOAe.'® OBaj opraH je dopmupaH op moced-
Hor opAemema CaBeTa Koje BOAM NMOPEKAO op PauyHimj-
HULe TIPABUTEACTBEHE U Y HEHOj HAAAEKHOCTU je OMAO
KOHTPOAMCame MPUX0AA U PACXOAQ Ap)KaBe, OIMLITUHA, A
oA 1862. ropuHe M LIpKBEHMX, MaHACTUPCKUX U pa3HUX
¢dboHpoBa'” pa Ou joj YcraBom u3 1888. ropuHe 61Aa pata
HAAAEKHOCT M PAYYHCKOT CYAQ.

BaapaBuHa KHesa Muxanaa y NOAUTUYKO] UCTOPUjU
Cpbuje cMmaTpa ce meproAOM MpoCcBeheHor arncoAyTM3Ma,
Ca aKL[eHTOM Ha HaLlIOHAAHOM U KYATYpHOM.'® C 063upom
Ha CTPYKTYPY CTAHOBHMIIITBA, YCAOBE y KOj/IMa Ce AO Tapa
JKMBEAO U AOTaAAlIBbY CTeNleH pa3Boja, KHe3 je cMaTpao
Aa je CpOuju 6uaa mMare MOTpeOHa BAACT 3aCHOBaHA Ha
cA0b0AaMa M AEMOKpATHj|, @ BUILIE jaKa LIeHTPAaAHA BAACT
ca ypeheHum 3ppaBcTBOM, 0Opa3oBamweM, KyATypoM. [Ipu
TaKBOj IOAUTUYKOj opApeAHMLIM Typcku ycTaB je Ouo mpe-
npeka Kojy 6e3 caraacHoctu Ilopre Huje MOorao pa ykao-
HY, jep je CpOuja joir yBek OMAa ayTOHOMHA, aAM MIIAK
BasaAHa KHEXXeBMHA MPU TYPCKOj LlapeBuHU. 300r TOTa je
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ization of judicial authorities which represented a modern
judiciary with written legal acts. After the adoption of the
Amendments to the Organization of the Sovjet of the Serbi-
an Principality Act' the Council became the main executive
authority. The Prince could appoint as counsellors only the
candidates proposed by the Council and the ministers could
be appointed only from amongst the counsellors. Another
very important act, the Organization of the Principal Audit
Act, was adopted in this period'. This authority was estab-
lished out of the special department of the Council, which
stems from the State Audit (Racundzinica Pravitelstvena)
and it was in charge of auditing the revenues and expend-
iture of the state, municipalities and, as of 1862, also of the
church, monasterial and other different funds'. In addition
to this, the 1888 Constitution granted it the jurisdiction of
the Court of Accounts.

Prince Mihailo’s rule in Serbia’s political history is re-
garded as the period of enlightened absolutism, with the
stress on the national and cultural.’® In view of the popu-
lation structure, conditions in which people lived at that
time and the then degree of development, the Prince be-
lieved that what Serbia needed less was a government based
on freedoms and democracy and that, instead, it needed a
strong central government with well-regulated health care,
education and culture. With such political aims, the Turk-
ish Constitution represented an obstacle that could not be

15  lV3meHa u ponyHa YcrpojeHuja Cosjera KmaskeBcTBa Cpbckor, Hosu-
He cepbcke, 6p. 51 op 3. Maja 1858. ropuHe.

16  Ycrpojenuje I'naBHe KoHTpOAE, HoBuHe cepbcke, Op. 61 op 29. jyaa
1844. ropuHe.

17  C.JoBanosuh, K. Kymanyau, ctp. 151-152.

18  A. Aanuh, cTp. 18-21.
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15  Amendments to the Organization of the Sovjet of the Serbian
Principality, Novine Serbske No. 51 of 3.5.1858

16  Organization of the Principal Audit, Novine Serbske No. 61 of
29.7.1844

17  Slobodan Jovanovi¢, Kosta Kumanudi, pp. 151-152.

18  Danilo Dani¢, pp. 18-21.
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KHE3 HI30M yCTpojeHMja (3aKOHa) KOju Cy OMAM Y CYIIPOT-
HOCTU ca TypCKMM yCTaBOM €AVIMUHYCAO HETOBO AEjCTBO.
Aa 6u ce npe cBera OTKAOHMO BeAuKy yTuiaj CaBera Ha
OAAYKe KHe3a AOHET je 3aKOH O YCTPOjCTBY Ap>KaBHOT ca-
BeTa,"” KOjuUM je OMAO MPOIMCAHO AQ YAQHOBE Ap>KaBHOT
caBeTa Oupa M MOCTaBMda caM KHe3” IITO je 3HAYMAO Al
Cy CaBeTHMLIM Y TIOTITYHOCTHU 3aBUCHAY OA Hera. Aprkas-
HJ CaBeT je IocTao Oupokparcka nHctutynuja. He camo
IITO je KHE3 01O rAABHY YYECHMUK Y AOHOILEIbY 3aKOHA, TTO-
CTaB»a0 U MEHA0 MUHUCTPE, Beh je AooHOCKO ,TipaBuAa‘“*
KOj/Ma je Memao 3aKOHe. Y CTBAapHOCTU KHe3 je BpLIMO
3aKOHOAQBHY U M3BPIIHY BAACT, IPU Y€MY je CYACKa BAACT
jeAUHO O01uAa U Aame Y 00AUKY Yy KoMe je dpopMmupaHa 3a
BpeMe ycTaBoOpaHuTema. Ha oBaj HauMH yCIIOCTaBMDEH je
CHUCTEM KOjU je UMao cBa 00eAexja 6MpOKpaTCKOr LieHTpa-
AVI3Ma IITO je HEMMHOBHO BOAVIAO 3HA4ajHUM IIpOMeHaMa
y CUCTEMY ApP>KaBHe BAACTU U APYLITBEHOT ypehema.

19  Ycrpojenuje ApskaBHor cosjeta, Hosuwe cepbOcke, 6p. 119 op 29. aBry-
cra 1861. ropune.

20 Ibid., ua.17.

21  IlpaBuao 6p. 2455 op 8. petiembOpa 1861. roAMHE KOjUM je M3MeHeH

3axoH o ynHOBHuMLMMA rpabaHckor peaa, Hosuwne cepbcke s 1861.
ropuHe, Apxus Cpbuje.
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removed without the agreement of the Porte, because de-
spite its autonomy, Serbia was still a vassal principality of
the Ottoman Empire. This is why the Prince used a series of
legal acts which were contrary to the Turkish Constitution,
to eliminate its effects. Mostly in order to remove the Coun-
cil’s great influence on Prince’s decisions, the Organization
of the Council of State Act was adopted”, under which the
Council of State members were selected and appointed by
the Prince himself* which meant that the councilors com-
pletely depended from him. The Council of State became a
bureaucratic institution. Not only that the Prince played the
main role in the adoption of legal acts and appointed and
replaced ministers, he also adopted ,rules“* through which
he amended legal acts. In reality, the Prince executed both
legislative and executive powers, while the judicial power
was the only one that retained the same format as under the
Defenders of the Constitution, when it was established. A
system, which was thus established, had all the character-
istics of the bureaucratic centralism, which inevitably led
to significant changes in the system of state authorities and
government organization.

19  Organization of the State Sovjet, Novine Serbske No. 119 of 29.8.1861
20  Ibid., Art. 17.
21  Rule No. 2455 of 8.12.1861, amending the Act on Civil Servants,

Novine Serbske in 1861, Serbian State Archives, accessed on:
30.07.2019
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3. Ap>KaBHU caBeT — OA NMPBoOr A0 BpxosHor
ynpaBHor cyaa (1869-1941)

HakoH cmpTu KHe3a Muxanaa yKasaaa ce IpUAKKaA AQ
ce yBeAy IIpOMeHe y MOAUTUYKY KuBoT Cpbuje. KHexxes-
CKY BAACT Cy Ipey3eAM HaMeCHMLIM MAaAOAETHOI KHe3a
Muaana O6peHoBuha 1 y3 CHaXkaH yTuLaj AMOepaAHUX
1Aeja Koje cy op cpeparHe XIX Beka IIPeKo MAAAVIX bYAU,
mKoAoBaHux y EBponu, npenomene y Cp6oujy, 1869. ro-
AVIHe je AoHeT ,HamecHuuxu“ ycras. [ToceOHO je 3HauajaH
3aTO IITO Ce HeroBO AOHOILIEehe CMaTpa MOYETKOM: yCTaB-
HOCTU, KOHCTUTYLIMOHaAU3Ma 1 HapoaHe cKyniuTuHe Kao
3aKOHOAABHOT OpraHa.

3aKOHOAAQBHA BAACT je mpunasa HapopHoOj ckymuTyHu
Y KHe3y KOju je OMo 1 Ha BpXy M3BpILIHe BAacTu. [Ipomm-
CHBameM AQ ,cBaky CpOVH MMa MpaBo A2 Ce )KaAl Ha IIpo-
TUB3aKOHe MTOCTYIIKE BAACTU U AQ aKO BUILIA BAACT Habe Aa je
KaAba HEOCHOBAHA, AY)KHa je Ad KaAUTeHdA Y CBOME pellerby
M3BECTU O OCHOBMMA Ca KOjUIX MY >KaAOy He yBakaBa:* ycra-
HOB/>€HO je HaueAO 3aKOHMTOCTH, aAU U TIPaBO Ha 0Opas3Ao-
eHy 0AAyKY. Op AoTapaimer ApxaBHor coBjeta (CaBeta)
YCTaHOB/dEH je ApKaBHU CaBeT KOji je U3rybyo 3aKOHOAQB-
HY, aAl je AOOVIO BeoMa 3HauajHy, CYACKY, BAACT, ,IIPaBO AQ
pasMaTpa 1 pelllaBa kaAbe IpOTVB MUHMCTAPCKUX pellera
Y CIIOpHUM aAMVHMCTPaTUBHUM IuTawmuma.> VicToBpeme-
HO je 3aAp>Kao CaBeTOAABHY QYHKLMjY (AaBao je MUILverba
BAAAU O TIpeAMETVMA Koje OM My OHa IPEAAOXKMA], Ha IO-
3UB BAape M3pabuBao je M MCIUTHMBAO 3aKOHCKe IPOjeKTe,
0A00paBao 3apyXuBamwe Ap>KaBe, OTyhyBarbe OIMIITHMHCKMX
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3. The Council of State — From the First Court
to the Supreme Administrative Court
(1869 - 1941)

The death of Prince Mihailo created an opportunity for a
change in Serbia’s political life. The prince’s power was taken
over by the regents of Prince Milan Obrenovi¢, who was a
minor, and under a strong influence of liberal ideas which
had been coming to Serbia since mid-19" century through
young people who were educated in Europe, the Regents’
Constitution was adopted in 1869. It is particularly impor-
tant because its adoption is regarded to be the beginning
of: constitutionality, constitutionalism and the National As-
sembly as the legislative authority.

The legislative authority was granted to the National As-
sembly and the Prince who was also at the helm of executive
power. The principle of legality and the right to an explained
decision was established and reflected in the following: ,any
Serb has the right to complain of illegal actions of authorities
and, if a higher authority finds that the appeal does not have
grounds, it is required to inform the appellant in its decision
about the grounds for not upholding his appeal:”> The State
Sovjet (Council) became the Council of State, which lost its
legislative power, but received the very important, judicial
power, ,the right to review and resolve appeals against min-
isterial decisions in disputed administrative issues”®* At the
same time, it kept the advisory function (it provided opinions
to the government on cases it proposed to it, it drafted and
reviewed acts at the government’s invitation, approved the

22
23

HamecHuuxu ycras, ua. 33.
Ibid., un. 90.
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The Regents’ Constitution, Art. 33.
Ibid., Art. 90.
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MILIATA M. OBPEROBI'RA TV-

A

AAKOH

O HOCAORHOM PEAY ¥ \PEARHOM CARETY

3aKOH 0 IOCAOBHOM peAy Y Ap>KaBHOM caBeTy, Ap>kaBHa mtammnapuja, beorpaa, 1870. roanne
usBop: bubanoreka INpasHor pakyArera Yanusepsurera y beorpaay

Rules of Order at the Council of State Act, State Printing Office, Belgrade, 1870
source: Law Faculty Library, University of Belgrade

HEMOKpeTHUX Aobapa U Ap.) ¥ GYHKLMjy OpraHa aKkTVBHE
ympaBe (pelraBao CykoOe HaAAEKHOCTM uaMeDy apMMHU-
CTPaTMBHUX BAACTH, PeIllaBao Aa AU MMa I10 3aKOHY MeCTa
3ay3MMatby NPUBATHUX HETIOKPETHMX AoDapa 3a OILITeHa-
poAHe noTpebe u Ap). AobujarbeM CYACKe HAAASKHOCTU Y
AAMMHMCTPATMBHOM (YIIPAaBHOM) CIIOPY, Ap’KaBHM CaBeT je
II0CTA0 IPBY YIIPABHY CYA Y UCTOPUjU CpIICKe ApKaBe. OBO
je 610 MOAEA KOju je NMOApa3yMeBao HE3aBMCHO YIIPAaBHO
CYACTBO y OKBMPY CUCTE€MA U3BpIIHEe BAACTY Koju y DpaHiry-
CKOj y pa3BujeHoj popmu IOCTOjU U AQHAC.

Caepehe 1870. roprHe AOHeT je 3aKOH O IIOCAOBHOM
peAy Y Ap’KaBHOM caBeTy Koju je AedbyHMCA0 aAMUHNCTpa-
TUBHU (YIIpaBHM) CIIOp Kao CIop ,camMo uaMebhy npuBaTHor
AVILIA C jeAHe U YIIpaBHE BAACTU C APyTre CTpaHe; a IOCTOjU
OHAE TA€ je HapeAOOM VAN pelllereM yIpaBHE BAACTU IIpa-
BO IpUBATHOT NoBpeheHo NMpoTyBy 3akoHMX Hapehemwa. [To
TOME HIje CIIOP OHAE TA€ je 3aKOHOM OCTaB/o>€HO MUHUCTPY
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taking of loans by the state, alienation of municipal real estate,
etc.) and function of a body of active administration (it solved
conflicts of jurisdiction between administrative authorities,
decided whether private property could be seized for general
needs of the people under the law, etc.). After getting the ju-
dicial competences in the administrative dispute, the Council
of State became the first administrative court in the Serbian
state history. This model required an independent adminis-
trative judiciary within the system of executive authorities,
which exists in France even today in a more developed form.
In 1870, the Rules of Order at the Council of State Act
was adopted and it defined the administrative dispute as a
dispute ,,only between a private person on one side and the
administrative authority on the other; and it exists in cases
where an order or decision of an administrative authority
has violated a private right in contravention of the mandates
of law. According to this, it is not a dispute if the law leaves
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VIAY aAMUHMCTPATUBHOj BAACT! KaKO AQ MOCTYTIIA, OLIEH!U U
peu ctBap“?** be3 063upa Ha TO Aa AU je oBa mpBa Aedu-
HULIYja YIIPAaBHOT CIopa 01Aa AOBOSHO TIpeL3Ha U KOjOM
Ce AVHAMMKOM BpUIVMAO YyHampebeme cucTemMa YIpaBHOT
cyAcTBa 1 ynpaBHor criopa y Cpouju, HamecHnuku ycraB u
3aKOH O MOCAOBHOM peAy Y Ap>KaBHOM CaBeTy Cy O3Hauu-
AV ICTOPMjCKM TIOMAK Yy Pa3BOjy Ap>KaBe U IpaBa Ha OBUM
npocTopyMa. Pa3BojeM MHCTUTYTA YIIPaBHOT CIIOpPA CyACKa
¢byHK1Mja Ap>kaBHOT caBeTa je 61Aa cBe Buille ahypMUCaHa,
ma je op 1921. ropmHe Ao Apyror cBeTckor para Ap>kaBHU
caBeT OO HajBUILY YIIPaBHU CYA YV 3€M/dM. Y3 UMIbEHNUL]Y AQ
je Cpbuja mocraa ycTaBHa KHE)XeBMHA, Ad je HamecHuKM
YCTaBOM ITIOCTaBMAQ TEMEd YIIPABHOM CYACTBY Mehy npBum
Ap>kaBama y EBpomny, cTBopeHa je MOryhHOCT Aa mocTaHe u
MOA€EpHa IIpaBHa Ap>KaBa.

YaaHoBy Ap>KaBHOT caBeTa Koje je mo HamecHnukom
yCTaBy II0CTaB»a0 KHe3, 0MAM cy YHOBHMLIM. Hb1x0B 6poj
Huje MOTao Aa OyAe Mawbu oA 11 Huty Behu op 15. KHes je
MOCTAaB/»A0 MPEACEAHMKA U TIOTIPEACEAHMKA U3 peAad ca-
BETHNKA, AV CYy OH! BPLIMAM OBe AY>)KHOCTH ,AOKAe Kmba3
He Habe 3a CXOAHO Aa UX ApyruMma 3ameHu".* CurypHo je
AQ OBAaKaB HauMH IOCTaBMd€ha HUje NMPY>Kao rapaHLuje
HEe3aBUCHOCTU U TO he ce A€AMMMYHO NPOMEHUTMU TeK
caepehum ycraBom Kapa HapopHa cKymurTuHa movHe Aa
OVipa MOAOBMHY CaBETHMKA. YCAOBM 3a MOCTaBbeHE CY
OMAM A2 KQaHAMAAQT MMa HajMawbe 35 ropuHa >XuBota, 10
TOAVMHA ApP>KaBHe CAY)KOe U AQ IMa HETIOKPETHO MMaibe y

24 3aKOH O IIOCAOBHOM peAy Y Ap>kaBHoM caBerty, Cpiicke HoBUHe, Op.
127 op 24. oxtobpa 1870. ropuse u 6p. 128 op 28. okroOpa 1870. ro-
AVHE, YA. 35.

25  HamecHuuku ycras, 4a. 91.
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it to the minister or administrative authority to decide how
to act, assess and solve a matter** Regardless of whether
the first definition of the administrative dispute was precise
enough and regardless of the pace of the improvement of the
administrative judiciary and administrative dispute systems
in Serbia, the Regents’ Constitution and the Rules of Order
at the Council of State Act represented a historic step for-
ward in the development of the state and law in this area. As
the administrative dispute developed, the judicial function
of the Council of State became more and more affirmed and
between 1921 and World War II, the Council of State was the
highest administrative court in the country. Since Serbia had
become a constitutional principality, and that the Regent’s
Constitution had laid the foundations of the administrative
judiciary among the first countries in Europe, the possibility
was created for it to become a modern rule-of-law state.
The Council of State members, who were appointed by
the Prince according to the Regent’s Constitution, were civil
servants. There could not be less than 11 or more than 15 of
them. The Prince appointed the president and vice president
from amongst the councilors, but they performed these du-
ties ,until the Prince decides to replace them by others*
This type of appointment certainly did not ensure guarantees
of independence and this will partly change only in the next
Constitution, when the National Assembly starts to elect
one half of the councilors. In order to be appointed, a can-
didate had to be at least 35, to have 10 years of civil service
and to have real estate in Serbia. The 1870 Rules of Order at

24 The Rules of Order at the Council of State Act, Srpske Novine No. 127.
of 24.10.1870 and No. 128. of 28.10.1870, Art. 35.
25  The Regents’ Constitution, Art. 91.
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Cp6uju. 3aKOH O TIOCAOBHOM pPeAY Y Ap>KaBHOM CaBeTy
u3 1870. ropMHE je OAVKE pEeryAncao He CaMo YCTPOjCTBO
Beh 1 mocTymak npea Ap>KaBHMM CaBETOM U CaAPIKao je
TPM rAaBe U 3aKnpyyak. [IpBa raaBa ce 0oAHOCKAQ Ha OIILITY
IIOCTYIIAK, APyra Ha HApOUUTH MOCTYIAK IIPU 3aKOHCKUM
npeaAo3uMa 1 Tpeha Ha HAPOUUTH MOCTYNAK Y CHOPHUM
AAMMHUCTPATUBHUM MUTabUMa (IpaBMAa YIIPABHOT CIIO-
pa). Y okBupy Tpehe raase 0MA0 je mpomnucaHo oBAalhemwe
CaBeTa Aa BpIuM HapA30p Hap [AaBHOM KOHTPOAOM, aAU U
A aKO ,yCA€A TOra IPMMETHU KaKBe HEVICIIPAaBHOCTM OHAQ
he AOTMYHOM MUHUCTPY OOpPaTUTY Ha TO MKy IPEKO
NpeACeAHMKAa MUHUCTAPCKOr caBeTa“’® 3aKnpy4KoOM OBOT
3aKOHa IPOINCAHO je BpeMe OAMODPAa, IIPaBO Ha OACYCTBO
CaBETHNKA, ITOCTYIalbe Y XUTHUM IIpeAMEeTHMa, Kao U KO
HOTIIUCYje ,3aKmydera”“ CaBeTa. YIIpaBHM CIIOP Ce IIOKpe-
Tao xaAbom, a CaBeT je MOrao Aa OAAyYyje aKko je OMAo
IIPUCYTHO 9 4AaHOBa yKapY4yjyhy u mpeacepHuKa.

Y npBoj roauHM papa 61Ao je cBera 40 >kaAbM OA KOjUX
je 22 opbaueHo, a 1873. ropauHe 45 KaAbM 0A KOjuX je camo
10 ysero y moctynak.” ¥V Toky 1883. ropuHe 6mao je 95
Xaabu, aau ce camo y 45 CaBeT cMaTpao HaAAEXKHUM, AOK
je 1882. ropune 61a0 52 5xaanbe op Kojux je 30 y3eTo y pas-
MaTpame. Op 112 sxaabu nmopHetux 1885. ropnHe camo je
10 ycBojeHo. ITpy Tome HajBuIIIE )KaAOM je OMAO Ha pelierba
MUHICTapa YHYTPALIbUX AeAd, puHaHCHUja 1 TipaBae.”

Y3 eBUAEHTHY MCTOPUjCKY 3Ha4yaj OCHMBamwba ApKaB-

26  3aKOH O IIOCAOBHOM peAy Y Ap>kaBHoM caBerty, Cpiicke HoBUHe, Op.
127 op 24. oxrobpa 1870. ropune u 6p. 128 op 28. okroOpa 1870. ro-
AUHE, YA. 51.

27  A. Aauwmh, cTp. 30-32.

28  Ibid., ctp. 38.
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the Council of State Act more closely regulated, not only the
organization, but also the procedure before the Council of
State and was made up of three chapters and a conclusion.
The first chapter referred to the general procedure, the sec-
ond to special procedure in connection with proposed acts
and the third to the special procedure in disputed adminis-
trative issues (rules of the administrative dispute). The third
chapter regulated the Council’s authority to supervise the
Principal Audit, but if ,as a result of this it observes any ir-
regularities, then it will inform the relevant minister thereof
through the president of the ministerial council”* The con-
clusion of this Act regulates the time of vacation, councilors’
right to absence, action in urgent cases and who signs the
conclusions of the Council. The administrative dispute was
initiated by an appeal and the Council could decide if nine
members were present, including the president.

In the first year, there were just 40 appeals, 22 of which
were dismissed, and in 1873 45 appeals, 10 of which were
taken into consideration.”” During 1883, there were 95 ap-
peals, but the Council believed that it had jurisdiction for
just 45 of them, while in 1882 there were 52 appeals, 30 of
which were taken into consideration. Out of the 112 appeals
filed in 1885, only 10 were upheld. The largest number of
appeals were filed against the decisions of the ministers of
internal affairs, finance and justice.?®

With the obvious historical importance of establishment
of the Council of State as the first administrative court, its
beginnings were not easy at all. Since the establishment, the

26  The Rules of Order at the Council of State Act, Srpske Novine No. 127.
of 24.10.1870 and No. 128. of 28.10.1870, Art. 51.

27  Danilo Dani¢, pp. 30-32

28  Ibid., p. 38.
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HOI' CaBeTa Kao IPBOT YIPAaBHOT CyAQ, IIOYeTaK HheroBor
papa Huje 6uo HuMaao Aak. Op OCHUBamwa pasBoj OBe
BPCTEe CYACTBA je OMO Be3aH 3a HalpeAaK KOHCTUTYLIMO-
HaAlM3Ma M IIpPaTuo je AoHoulewe ycrasa. [locTeneHo je
HalpeAOBao KaKo Yy IIOTA€AY IIpeaAMeTa M TOKa IOCTYII-
Ka, ypebemwa u opranmusaiuje cyaa 1 CTaTyca CaBeTHMKA
KaO CYAMja, TAaKO M Y IIOTA€AY CMambema yTuldja U3BPII-
He BAacTu Ha opAyKe Caseta. ITouyeB op TOra aAa je mojam
NPUBATHOT AML]A KaO MOAHOCKOLIA JKaADe YCKO TyMaueH,
Aa TTOAOXKaj )KaAMoLa HIje 010 M3jeAHaueH ca II0AOXKAjeM
MMHMCTPA Kao TY>KeHOI, AO TOTa A2 je BeAMKMU IpOLieHaT
VIOHaKO MAaAOOpPOjHO TOAHETUX >KaAOM OADaLMBaH UAU
HUje y3/IMaH y pasMaTpambe, Ad CYACKa Ipakca Huje Omaa
yjeAHaueHa, pOoM3Aa3U AQ y MOYETKYy paAd 3alUTHUTA Ipa-
Ba y YIIpaBHOM CIIOPY HUje O1Aa apekBaTHa. Yax je moyve-
TaK CyAOBamwa AP’KaBHOT caBeTa 00eAeXMAA TEHAEHLMja
Aa ce CIIOpOBU pelllaBajy y KOPMCT MUHMCTAPA, A HA IUTeTY
IIPMBATHYUX AULIA. 3axBasryjyhy 6pojHUM papoBMMa U3 00-
AACTU MICTOPMje MpaBa KOjy Cy HACTaAM y IIPBOj IOAOBYHM
XX Beka IT0CTOje M IOAQLI AQ HAKOH OCHMBama “/Ap>KaBHU
CaBeT HUje UCIyHhaBao FOTOBO HUjeAQH YCAOB 3a AOOPO 1
IIPaBMAHO OAAYYVBambe, KaKo 300T TOra IITO Cy CAaBETHMU-
1y 6M1AM 00MYHY YMHOBHMLIM KOju Cy 3aBUCKAM oA KHe3a,
TaKo ¥ 300T TOTa IITO Ce jOllI YBEK HUje TPAXXUAO IPaBHO
o0OpasoBame Kao jeAaH OA YCAOBA 3a HbUXOB u3bop“?

Y mebyBpemeHy op AoHomewa HamecHuuxor ycra-
Ba, AOILIAO jeé AO 3HATHMX IOAUTMYKMX IIpOMeHa y Kuexxe-
BUHU. MaAOAETHM KHe3 je HaKOH ITYHOAETCTBA Ipey3eo
BAact, CpOuja je 1878. ropuHe cTeKAa HE3aBUCHOCT, a 1882.
TOAVMHEe MOCTaAa KpameBrHA. OBakBa 3HauajHa AelllaBamba
HEMMHOBHO Cy AOB€AQ AO NMPOMEHA Y MOAUTUYKUM CTPYK-
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development of this type of judiciary stood in connection
with the development of constitutionalism and followed the
adoption of the Constitution. It gradually progressed, both
in terms of cases and course of proceedings, composition
and organization of the court and the status of councilors as
judges, and in terms of reduced influence of executive au-
thorities on the Council decisions. Starting from the narrow
interpretation of a private person as the appellant, that the
position of the appellant was not equal to the position of the
minister as the sued party, to the fact that a large percent-
age of the otherwise few appeals was dismissed or not taken
into consideration, that the case law was not harmonized, it
turns out that the protection of rights in the administrative
dispute was initially inadequate. The beginning of judicial
activity of Council of State was marked by the usual resolu-
tion of disputes to the benefit of ministers, and to the detri-
ment of private persons. Owing to numerous papers on the
history of law, created in the first half of the 20™ century, we
have data that after its establishment “the Council of State
did not fulfil nearly any of the requirements for good and
proper decision-making, both because the councilors were
ordinary civil servants who depended on the Prince, and be-
cause legal education was still not requested as one of the
requirements for their selection””

In the meantime, after the adoption of the Regents’
Constitution, significant political changes occurred in the
Principality. The Prince took power when he came of age,
Serbia gained independence in 1878, and became a king-
dom in 1882. Such important developments inevitably led
to changes in the political structures, which all led to the

29  Ibid., ctp. 30.
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29  Danilo Dani¢, p. 30.
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TypaMa, LITO je CBE AOBEAO U AO AOHO-
merma Ycrasa 1888. ropune.* ITosehan
je 6poj caBeTHMKa Ha 16 oA Kojux je 8
MMEHOBao Kpam, a 8 Oupara Hapoa-
Ha CKYMILUTVHA U TO TAKO ILTO je Kpas
MPEAAArao CKYIMIUTMHU AUCTY OA 16
KaHAMAATa n3Mehy Kojux je oHa bupaa
8, Koje je Kpasm IOCTaBA»A0 32 CABETHU-
Ke. HapopHa cKymniuTuHa je mpeaAara-
AQ Kpamdy AUCTY OA 16 KaHAMAQTA OA
KOJVX je OH IIOCTaBA»ao 8 32 CaBeTHUKE.
ApXaBHU CaBeTHMLM Cy MOCTaB/»aHU
AOXUBOTHO. [ [pepceAHNKA ¥ TOTIIPEA-
CeAHMKa je ITOCTaB/»A0 Kpakd U3 PeAO-
Ba CaBETHMKA, aAM CaAd Ha TIEPUOA OA
3 ropue. VI pame cy OuAM Ap>KaBHU
YMHOBHMLY, aAM 0e3 CBOje BOMde HUCY
MOTAU A2 OYAy CMereHU HUTU IIpe-
MeIITEeH! Ha APYTO 3Bame. Morau cy Aa
OyAy TeH3VMOHVCaH ca HaBpiueHux 40
TOAVIHA AP>KaBHe CAY>KOe VAU 65 roAu-
Ha )KMBOTA MAM aKO 300T GOAECTY HUCY
MOTAM BMILIE AQ BpILIE CBOjy AY>KHOCT.
YcAoBU 3a MOCTaBdEHE y MOTAGAY TO-
AVHA >KMBOTa U Ap)KaBHE CAyX0e Cy
OVIAM MICTM KaO IO IIPETXOAHOM YCTa-
BY, aAU je capa O1Aa poIMcaHa CTpyy-
Ha cripema (,Aa cy cBpuman y Cpbuju
VIA Ha CTpPaHM KakaB (paKyATET VAU
KAKBY BUIIIy CTPYYHY LIKOAY KOja CTOjU

M3Bemraj o pasy Ap>kaBHor caserta 3a 1891. roauny,
Cpricke HOBHHE 0p. 2 0A 3. janyapa 1891. roaune
U3BOP: APXUB CPIICKMX U jyTOCAOBEHCKMX CAYKOCHMX rAacuAa

Report on Work of the Council of State,
Serbian Journal No. 2 of 3rd January 1891

source: Serbian and Yugoslav Official Journals Archive
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adoption of the Constitution in 1888.%°
The number of councilors increased to
16, where 8 of them were appointed by
the king, and the other 8 were elected
by the National Assembly in such a
way that the king proposed a list of 16
candidates to the Assembly, of which
they elected 8, whom the king appoint-
ed councilors. The National Assembly
proposed a list of 16 candidates to the
king, and he appointed 8 of them coun-
cilors. The councilors of state were ap-
pointed for life. The president and vice
president were appointed by the king
from amongst the councilors, but to a
period of 3 years. They remained civil
servants, but could not be replaced or
transferred to another office against
their will. They could retire after com-
pleting 40 years of civil service or upon
turning 65, or if an illness prevented
them from performing their duties.
The requirements for appointment as
regards the age and civil service re-
mained the same as in the previous
Constitution, and the only difference
was that there was an educational re-
quirement (that they graduated from a
faculty in Serbia or abroad or another
school of higher professional educa-

30  Ycras 3a KpaneBuny Cpbujy, Cpiicke HosuHe, Op. 282 op 23. peLieMbpa 30

1888. roause.
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The Constitution of the Kingdom of Serbia, Srpske Novine No. 282 of
23 December 1888.
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y peay oa dakyatera®).’! OBuUM YCTaBOM je MpBU MYT MPO-
ImcaHa 00aBe3HOCT pellema Ap>kaBHoOr caBera.”” [ako 3a
HeroluToBame NnpruMeAOu CaBeTa 0A CTpaHe MMHMCTapa
HIICY OVA€e TIpOMNCaHe CaHKLMje, IPOICHBabe 00aBe3HO-
CTH je 0110 BEAVIKY HAaIIPEAAK Y OAHOCY Ha IIPEAXOAHU YCTaB,
jep je Ha Taj HAYMH UIIAK I10jayaHa CYACKAa KOHTPOAQ aKaTa
MuHUCTapa. IIpy TomMe pa3Boj OBOr MHCTUTYTa Y CMMUCAY
IPOHaA@KeWa epUKACHOI MeXaHu3Ma Koju OM 610 rapaHT
MOIITOBaba OBOT NMPMHLMIIA HU AQHAC jOILI YBEK HUje 3aB-
pilleH. 3HaTHO je MpoluupeHa HapAaeXXHOCT CaBeTa Koju je
II0CTA0 U AVICUMITAMHCKM CYA 32 YUMHOBHUKE,> aAU M HapAe-
XKaH AQ AOHOCH 3aBpILHA pellerha O >kKarbaMa Koja ce TUay
1300pa 3a OKPY>KHe CKYIIITVHE U 0AOOpE, 1 OMIITUHCKIX
n3bopa.** HoBa ycraBHa pelemwa yryhuBaaa cy Ha motpeoy
AOHOILIEba OArOBapajyhe 3aKOHCKe peryAaTuBe Y IIOTAEAY
MOCTYIIKA ¥ opraHu3anyje Ap>kaBHOI CaBeTa, Ma je AOHET
3aKoH O IOCAOBHOM peAy y ApxkaBHoM caBeTy.” Tlopep
A€Aa KOjU je Capp>kao oApeAde O OIIITEM HOCTYIIKY, MMao
je mocebHe oAemKe 0: OCTYIIKY IIPY M3PpaAM U TIPETPeCy 3a-
KOHCKVIX MPEAAOTa; M300puMa Koje BpIM Ap>KaBHU CaBeT
(caunmaBarby KaHAMAQLIVIOHE AVICTE 3a YIIPKIbeHa MeCTa y
I'AaBHOj KOHTpOAY, KacalimoHoM 1 AreAaliioHOM CYAY), pe-
1IaBaiby AP>KaBHOT CaBeTa MO 3aKOHY O OMIUTVHAMA (IIPBU
IyT MPOIMCAHA 3aLITHTA [TpaBa Ha M360p U M30OPHOT Ipa-
Ba Ha HMBOY omuTyHa), CaBeTy Kao AVCLIAIIAVHCKOM CYAY,
pasMaTparby MUHUCTAPCKMX pellieba Y aAMUHUCTPATUBHUM
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tion equal to a faculty®). This Constitution for the first time
regulated the mandatory character of rulings of the Council
of State’>. Although no sanctions have been envisaged for
ministers if they failed to observe Council’s remarks, the reg-
ulation of the mandatory character of rulings was a big step
forward compared to the previous Constitution, because
this stepped up it the judicial review of ministerial acts. Also,
the development of this instrument, in terms of finding an
efficient mechanism that would guarantee the observation
of this principle has still not been completed. The Council’s
jurisdiction was significantly expanded and also became a
disciplinary court for civil servants,* as well as competent
for issuing final decisions on appeals concerning elections
for district assemblies and committees, and for municipal
elections.** New constitutional solutions pointed to the need
for adopting the appropriate legal regulations regarding the
procedure and organization of the Council of State, and the
Rules of Order at the Council of State Act was adopted.®
In addition to the part which contained provisions on the
general proceedings, it also had special paragraphs on the:
procedure for the drafting and review of proposed legal acts;
selection process carried out by the Council of State (draft-
ing of a list of candidates for vacancies at the Principal Audit,
the Court of Cassation and the Appellate Court), Council
of State decisions under the Municipality Act (the protec-
tion of the rights to vote and to be elected were regulated

31  Ibid., ua. 143.

32  Ibid., ua. 145, Tau. 6.

33  Ibid., ua. 145, Tau. 5.

34  Ibid., ua. 145, Tau. 4.

35  3aKoH 0 MOCAOBHOM peAy Y Ap’kaBHoM caBerty, Cpiicke HoBuHe, Op. 33

oA 12. bebpyapa 1891. ropute.

44

31  Ibid., Art. 143.

32 Ibid., Art.145. item 6.

33 Ibid., Art. 145. item 5.

34  Ibid., Art. 145. item 4.

35  The Rules of Order at the Council of State Act, Srpske Novine No. 33

of 12.02.1891
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CIIOpOBMMa, CyKOOy u3Mehy aAMVHUCTpaTVMBHUX BAAcCTH,
qyBalby KpaseBOI TECTAMEHTA, ToBeharby poljeHTa Ha YAO-
BUYKM (POHA, pasMaTparby IpecyAa Mo 3aKOHY O MOHOIIOAY
AYBaHa, COAM 1 6apyTa; OmuITUM HapehemwyMa 1 3aK/pyyak.
Caepehum, Anpyackum ycTaBom® op 6. anmpuaa 1901.
TOAVMHE, AOHETUM PaAM NMOCTHU3alka KOMIIpOMuUca nsmehy
Kpama ArekcaHapa O6peHoBrha 1 Hapopa, Kao HauMHa
Aa Ce eAVIMMHMIIe AYHY PEeXMM Kpasda, yCIIOCTAaBAoEeHA je
yMepeHa ycTaBHa MOHapXMja Ha A€MOKPATCKOj OCHOBU.?’
ITo oppepbama oBoOr ycTaBa, 3aKOHOAABHY BAACT je BPLIMO
Kpas ca HapopHMM NpeACTaBHUIITBOM KOje Ce CacTOjaA0
oA Hapoane ckynituHe 1 Cenata. Kpam je umao usspiu-
Hy BAACT, IPaBO Aa NOCTaBAda M paspellaBa MUHUCTPE.
Ap>XaBHU caBeT je YMHUAO 15 yAaHOBA, KOje je MMeHOBao
Kpas op uaaHoBa CeHara. VIMaau cy cTaTyc Ap’kKaBHUX
YMHOBHMKA KOjUMa jeé TapaHTOBAaHA HENPeMeCTMBOCT. Y
MIeH31jy CY OAAA3MAM ca HaBpiueHux 70 ropuHa >XuBoTa
uAM 40 TOAMHA Ap>KaBHE CAYXOe, IO 3aXTEBY MAM aKO Cy
MOCTaAM HeMOhHM Aa Bplie CBOjy AY)KHOCT. YCTaBOM je
yak 6uaa oppebena naarta caBetHuka u to 10.000 ArHapa
TOAMILIIbE, AOK je A0AATaK mpepceaAHUKY CaBeTa 610 4.000
AVIHapa ropuiime. YcTaB je AeduHUCAO0 OCHOBHY (YHK-
nujy CaBera - Aa pasmMaTpa U peliaBa IIo >kaAbama mpo-
TUB yKasa KojuMa ce Bpehajy 3akoHCKa NpuBaTHa Mpasa,
Aa pasMaTpa U pellaBa KaAbe IPOTUB MUHUCTAPCKUX pe-
Hiema y IpeAMeTVMa AAMVHMCTPATUBHOT CIIOpa, Kao U Ad
pasmarpa u pelraBa o >kaabama IPOTUB MUHUCTAPCKUX
peliema AOHECEHMX IO NMpeAMeTMMa 3a KOje MUHUCTAp
HUje TI0 3aKOHY HAAA€KaH VAU KOjU IIpeAa3e Kpyr Hbero-
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for the first time at the municipal level), Council as the disci-
plinary court, review of ministerial decisions in administra-
tive disputes, conflicts between administrative authorities,
safekeeping of the king’s testament, increase of the percent-
age for the fund for widows, reviewing judgments issued ac-
cording to the Tobacco, Salt and Gunpowder Monopoly Act;
general orders and conclusion.

Under the next, April Constitution® of April 6, 1901,
adopted for the purpose of achieving a compromise be-
tween King Aleksandar Obrenovi¢ and the people, as a way
to eliminate the King’s personal regime, a moderate democ-
racy-based constitutional monarchy was established.’” Ac-
cording to this Constitution, the legislative power was ex-
ecuted by the King together with the National Representa-
tion made up of the National Assembly and the Senate. The
King had the executive power and the right to appoint and
dismiss ministers. The Council of State was made up of 15
members, appointed by the King from amongst the Senate
members. They had the status of civil servants whose right
to not being transferred was guaranteed. They retired after
turning 70 or after completing 40 years of civil service, at re-
quest or if they became incapable of performing their duties.
The Constitution even regulated the councilors’ salaries in
the annual amount of 10,000 dinars, while the annual bo-
nus of the Council president amounted to 4,000 dinars. The
Constitution defined the main function of the Council - to
review and decide on appeals against decrees violating pri-
vate rights regulated by law, to review and decide on appeals
against ministerial decisions in the administrative dispute
cases and to review and decide on the appeals against min-

36
37

VcraB, Cpiicke HoBuHe, Op. 76, op 6. anipraa 1901. ropuse.
A. Aauuh, ctp. 42.
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36
37

The Constitution, Srpske Novine No. 76 of 06.04.1901
Danilo Dani¢, p. 42.



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

Be 3aKOHOM oppebeHe BAacTu npu uemy cy pemema Ap-
KaBHOT caBeTa 611Aa 0O6aBe3Ha 3a MMHHKCTpe. Y TOKy 1902.
TOAVIHE OMAM Cy AOHeTU 3aKOH O ypehemwy AprkaBHor ca-
BeTa’® 1 3aKOH O IIOCAOBHOM peAy y Ap’KaBHOM caBeTy>’
IIpY YeMy Cy NpBU IIyT MOCEOHMM 3aKOHMMA NPOIMCAHe
oApeabe o ypebewy ApskaBHOT caBeTa 1 0OApeAbe mocTyI-
Ka Y YIIPaBHOM CIIOpY.

Haxon Majckor nmpeBpaTa U poAacka AuHactuje Ka-
pabopbeBuh Ha BaacTt, AoHeT je y jyHy 1903. roaHe HOBU
YcraB® Koju je BpaTuo HaYMH MOCTaBMSdEHA YAAHOBA Ap-
JKaBHOI' capeTa IpomucaH YcraBoM u3 1888. ropune, ma
je CaBeT capa uMao 16 yaaHOBa OA KOjUX je 8 MMEHOBAO
Kpam, a 8 bupasa HapoaHa ckymiutuHa. CaBeTHULM CY U
Adme OVIAM AP)KaBHM YMHOBHULIM KOjU Ce IOCTaBbdajy AO-
JKMBOTHO Ca rapaHIIMjOM AQ HE MOTY OMTU YKAOHEHM Ca Me-
CTa Ha Koja cy u3zabpaHu 6e3 CBOje BOs€e HUTU MIPEBEAEHU
y APYyra 3Bama ApKaBHe CAy>KOe. [oAVHE )X1BOTa Kao YCAOB
3a MeH3Mjy cy buae cMmamembe ca 70 Ha 65 ropnHa. YcAoBu
3a 1300p cy OMAM UCTM Kao paHyje, CeM ILUTO BUIIIE HYje MO-
cTojara obaBe3a IOCEAOBala HEMOKpeTHOr uMmamwa y Cp-
Owju, a MpeACeAHMKA U TIOTIIPEACEAHMKA AP)KaBHOT caBeTa
MOCTaBA»A0 je Kpasd U3 PeAOBA CaBeTHMKA HA TPU TOAMHE.

TopuHe HakoH 3aBpuieTka IIpBor cBeTckor para Ao-
HeAe Cy OTPOMHe U 3HauajHe npoMeHe 3a KpameBuny Cp-
oujy. Hactaaa je HoBa ApxaBa, KpameBuna Cpba, XpBara
n CAoBeHala, LITO je 3aXTeBAAO AOHOIIehe HOBOI yCTaBa
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isterial decisions issued in cases in which the minister was
not competent under the law or which exceed his statutory
competences, where the Council of State rulings were man-
datory for the ministers. The year 1902 saw the adoption of
the Organization of the Council of State Act®® and the Rules
of Order at the Council of State Act,* where the provisions
regulating the Council of State and provisions on the admin-
istrative procedure had been regulated by special legal acts
for the first time.

After the May Coup, when the Karadordevi¢ dynasty
came to power, a new Constitution was adopted in June 1903,%
restoring the method of appointment of the Council of State
members which had been regulated under the 1888 Consti-
tution, so that the Council now had 16 members, 8 of whom
were appointed by the King, while the other 8 were elected
by the National Assembly. The councilors were still civil serv-
ants with the life tenure and it was guaranteed that they could
not be removed from their position against their will, or get
other titles within the civil service. The mandatory retirement
age was reduced from 70 to 65. The requirements for election
were the same as before, except that they no longer need to
own real estate in Serbia, and the president and vice presi-
dent of the Council of State were appointed from amongst the
councilors to a three-year term by the King.

In the years following World War I the Kingdom of Ser-
bia went through some huge and significant changes. A new

38  3akoH o ypebewy Ap>kaBHor caBeTa, CpIicke HOBMHE, Op. 6 04 8. jaHy-
apa 1902. ropuHe.

39  3akoH 0 MOCAOBHOM peAy Y Ap’kaBHoM caBerty, Cpiicke HoBuHe, Op. 35
oA 14. bebpyapa 1902. ropute.

40  VYcraB 3a KpameBuny Cpoujy, Cpiicke HosuHe, 6p. 127 op 7. jyna 1903.

TOAMHE.
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38  The Organization of the Council of State Act, Srpske Novine No. 6 of
08.01.1902

39  The Rules of Order at the Council of State Act, Srpske Novine No. 35
of 14.02.1902

40  The Constitution of the Kingdom of Serbia, Srpske Novine No. 127 of

07.06.1903
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KOj1 OV peryA1icao OCHOBHe CETMEHTe AP)XaBHOT ypebemwa
CBJX 3eMada Koje Cy ylIAe y cacTaB 3ajepHndKke Kpame-
BuHe. CTBOpeHa je moTpeba Aa ce Ha HOB HAuMH YpeAu
MIPaBHM IIOPEAAK HOBE AP>KaBe, a Y OKBUPY Ibera u CUCTEM
YIIpaBHOT CYACTBa IIOceOHO UMajyhu y BUAY Aa je Aeo 3e-
Masa Koje Cy yIIA€ Y cacTaB HOBe Ap>kaBe Beh 1Mao pas-
BljeHe CHICTEeMe OBe BPCTe CyAOBama.

ITpBu YcraB KpameBune Cp6a, XpBara u CaoBeHala y
VICTOpMjU TO3HAT Kao ,BuaoBaaHcku®,*' pAoHer je 28. jyHa
1921. ropuHe. IberoBuMm AOHOIIEHEM 3aMOYEO0 je Haj3Ha-
YajHUj} TIEpUOA Y Pa3BOjy YIIPABHOT CYACTBa OA OCHMBaba
1869. ropuHe U Tpajao je cBe A0 Apyror cBeTCKor para.
YCcTaHOBAEHO je ABOCTEINIEHO YIIPAaBHO CYACTBO. 3aKOHOM
0 Ap’kaBHOM CaBeTy U YIpaBHMM CyAOBuUMa* u YpepaObom
0 Ap>XaBHOM CaBeTy U YIIPaBHUM CYAOBMMa** AeTamHO je
ypebeHa opranmsanyja Ap>kaBHOI caBeTa U YIPaBHUX CY-
AOBa, Kao U IOCTYIaK IpeA mbuMa. Ap>KaBHU CaBeT je I10-
ctao BpxoBHu ynpasHu cya. Vimao je 30 uaaHoBa, 0p Kojux
je TIOAOBMHY ITOCTaB»a0 Kpasd OA ABOCTPYKOTr Opoja KaH-
AMAaTa o npepsory HapopHe ckyminTuHe, a Apyry ImoAo-
BUHY je bupasa HapoapHa cKymiTuHa op ABOCTPYKOT Opoja
KaHAMAATa IO TIPEAAOTY Kpasa. 3a M300p caBeTHMUKA OMAO
je MOTpebHO Aa Cy BUIIYM YMHOBHULIY VIAU jaBHM PAAHULIN
ca daxyaTeTckoM crpeMoM U 10 roAMHA Ap)KaBHE CAYX-
Oe A jaBHOT papa. Hajmarmwe 2/3 caBeTHMKa MOPaAo je Aa
yIMa AMIIAOMY 3aBpLIEHOT MPAaBHOI (aKyATeTa, a OCTaTaK

41  YcraB Kpamesune Cp6a, XpBara n CaoBeHawa, CryxbeHe HOBUHe
Kpawesune CXC, 6p. 142.A op 28. jyHa 1921. ropuHe.

42  3axoH 0 Ap’KaBHOM CaBeTY U yIIPaBHUM CyA0BuMa, CarymbeHe HOBUHE
Kpawesune CXC, 6p. 111 op 22. maja 1922. ropuse.

43  Ypeaba o Ap>XaBHOM CaBeTY M yIpaBHUM CyAOBuMa, CaymcbeHe HOBU-
He Kpamwesune CXC, 6p. 196 op 6. centembpa 1922. ropuse.

150™ ANNIVERSARY OF THE ADMINISTRATIVE DISPUTE IN SERBIA 1869-2019

state was created, the Kingdom of Serbs, Croats and Slo-
venes, which called for the adoption of a new constitution
which would regulate the main segments of the government
organization of all countries which joined the Kingdom. The
need arose to regulate differently the legal order of the new
state, and within it also the system of administrative judici-
ary, bearing in mind particularly that some countries which
had entered the new state had already had developed admin-
istrative judiciary systems.

The first Constitution of the Kingdom of Serbs, Croats
and Slovenes, known in history as the St Vitus Day Constitu-
tion,* was adopted in June 28, 1921. Its adoption marked the
beginning of the most important period in the development
of the administrative judiciary since its establishment in 1869,
which lasted until World War II. The two-tier administrative
judiciary was established. The Council of State and Admin-
istrative Courts Act* and the Council of State and Admin-
istrative Courts Decree® regulated in detail the organization
of the Council of State and administrative courts, as well as
the proceedings before them. The Council of State became
the Supreme Administrative Court. It had 30 members, half
of whom were appointed by the King from amongst the two
times as many candidates proposed by the National Assem-
bly, and the other half was elected by the National Assembly
from amongst the two times as many candidates proposed by

41  The Constitution of the Kingdom of Serbs, Croats and Slovenes,
Official Gazette of the Kingdom of Serbs, Croats and Slovenes, No.
142.A of 28" June 1921

42 The Council of State and Administrative Courts Act, Official Gazette of
the Kingdom of Serbs, Croats and Slovenes, No. 111 of 22nd May 1922

43  The Council of State and Administrative Courts Decree, Official
Gazette of the Kingdom of Serbs, Croats and Slovenes, No. 196 of 6th
September 1922
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YAQHOBA HEKOT APYTOr paKyATeTa. Y>KMBAaAY Cy CTAAHOCT U
HEeNpeMeCTUBOCT. Y MEeH3Mjy CYy MOTAU AQ 0Ay ca 70 roprHa
XUBOTa UAM 300r OboaecTu. CaBer je pelaBao 1o >kaabama
Ha [pecyAe YIIPaBHUX CYAOBAQ, AU U Y YIIPAaBHOM CIIOPY Kao
CYA TIPBOT U ITOCAEAET CTeIeHa Mo Ty)KO0aMa IMpOTUB yKa-
3a ¥ MMHUCTApCKMX pelllera. Kao oprad BpxoBHe Ap>kKaBHe
yIIpaBe pellaBao je 0 akTMMa yIpaBHe IPUPOAE 3a Koje je
MOTPeOHO HErOBO OAOOpEeme MO0 HAPOUYUTUM 3aKOHMMA,
BPIINO je HAA30PHY BAACT HaA CAMOYIIPaBHUM jeAVHMLIaMa
0 0ApeADaMa 3aKOHa, pelaBao CyKoOe HapAAeKHOCTU U3-
Mehy Ap’kaBHUX YIIpaBHMX BAACTU Kao M CYKOOe HapAeX-
HOCTU 13Mehy ApKaBHMX M CaMOYIIPaBHUX BAACTU U APY-
ra nurama Koja Cy My 3aKOHOM CTaBbdaHa Y HAAAEKHOCT.
Cykobe HapAexxHOCTM u3Mehy yrnpaBHe, rpabaHcke, BojHe
BAACTH U CYACKEe BAACTU Kao U CYKOO HaAAEKHOCTY 3Mehy
YIIpaBHUX M PEAOBHMX CyAOBa pelaBao je Kacauyonu cya.

Ap>XaBHM caBeT je OMO OpraHM30BaH y 6 OAemerma U
¥IMao 6 IPBUX U 6 APYTMX CeKpeTapa, 6 micapa 1 HoTpedaH
Opoj mpemucuBaya 1 cAyxutena. Cekperapu 1 micapu cy
MOpaAu Aa MMajy 3aBpiueH IIpaBuu daxyareT. Ap>kaBHU
caBeT je MHaue pellaBao Y HejaBHOj CEAHULIN y OAedehIMA
0A 5 YAQHOBA, KOjUIMa Cy IIPEACEAABAAU MPEACEAHVK, MO-
TIIPEACEAHMK U YeTVPU IO PaHI'y HajcTapyja Ap’KaBHa ca-
BeTHMKa. CacTaB opemera (TOAUILIBY pacriopea) oppebu-
BaH je IpeA VCTEK CBaKe roAHe 3a caepaehy y omuToj cea-
HULY 1 00jaBsVBaH je y HapoAHMM HOBMHaMa U CaoIIITa-
BaH MuHucTapckoM caBeTy. buaa je yctaHOBMdeHa ommiTa
CeAHML]A uMje je MOCTyName AeTasHO peryaucaHo. Casu-
BAO je NMPEACEAHMK, KOj/ ce CTapao O OAp’KaBamby jeAHO-
00pa3HOCTH Y jyAMKaTypu (YjeaHauaBamby CYACKE ITPaKCe).

VYIIpaBHU CYyAOBU Cy pelllaBaAll Y OAedebMIMA 0A TPOoje
CyAMja OA KOjUX je jeAQH IIpeACeAaBao. 3a MpeACeAHMKA U
CYyAUje YIIPaBHMX CYAOBa MOTA2 Cy OMTU IMOCTaBA>EHA CaMO
AMILIa ca 3aBpLIEHVM IPaBHUM (aKyATETOM KOja Cy IpOBe-
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the King. In order to be elected, councilors had to be senior
civil servants or public officers with a university degree and 10
years of civil or public service. At least 2/3 of councilors had
to have graduated from the Faculty of Law and the remainder
could have the diplomas of other faculties. They had perma-
nent tenure and could not be transferred. They could retire
at the age of 70 or because of an illness. The Council decided
on the appeals against administrative court judgments, as well
as in the administrative dispute as the court of the first and
last instance in the lawsuits against decrees and ministerial
decisions. As an authority of supreme state administration,
it decided on administrative acts which required its approval
under special legal acts, supervised local governance units in
accordance with legal provisions, resolved conflicts of inter-
est between state administrative authorities as well as conflicts
of interest between state and local governance authorities and
other issues it was in charge of by law. The conflicts of interest
between the administrative, civil, military and judicial authori-
ties, as well as the conflicts of interest between the administra-
tive and ordinary courts were solved by the Court of Cassation.

The Council of State was organized in six departments
and had six first secretaries and six second secretaries, six
scribes and the necessary number of copyists and caretakers.
The secretaries and scribes had to be graduated lawyers. The
Council of State decided in camera in five-member depart-
ments presided by the president, vice president and the four
most senior councilors. The composition of the department
(annual roster) was decided upon before the expiry of each
year for the next within the general session and was published
in the Official Gazette and presented to the Ministerial Coun-
cil. The general session whose actions were regulated in detail
was established. It was called by the president who looked af-
ter the maintenance of uniformity in the judicature (harmo-
nization of case law).

Administrative courts decided in departments made up
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Aa Hajmame 10 roprHa (MpeACeAHNK) U HajMare 8 ToArHa
(cyAMje) YMHOBHIYKE CAYKO€ Y CYACKOj AU YIIPABHOj CTPY-
LY VAU Kao jaBHM INpaBo3acTynHuuu. Yaanosu Casera u
CyAUje YIIpaBHUX CYAOBa Cy MUMaAu uMyHuTeT. Hucy moram
A2 OYAYy TY>KeHU 32 CBOj paa 0e3 0A0Opema OIlITe CEAHM-
e Ap>xaBHor caBeTa. O AMCLIMIIAMHCKOj OATOBOPHOCTM 32
HOBPEAY CAY>KOEHUUKIX AY>)KHOCTU AP’KaBHYUX CaBeTHMKA U
YTIPaBHMX CyAMja AVICLIATIAMHCKE Ka3He je MOI'ao A M3peKHe
Ap’kaBHU caBeT Yy CB0joj onuIToj cepAHuun. Ilo 3axreBy mu-
HUCTpa NpaBAe, MPEACEAHUK AP’KaBHOT caBeTa, OAHOCHO
IPEACEAHVK YIIPAaBHOT CYAQ, MOTao je Aa BOAM IPETXOAHU
u3BKbaj, AOK je MUHMCTAp ITpaBA€ MOTa0 Ad TIOAUTHE TYXOyY
APp>kaBHOM CaBeTy O AUCLIUTIAMHCKOj OATOBOPHOCTM.
Mpexa HpBOCTENeHNX CyAOBa je ¢dopMupaHa TaKo
LITO je OCHOBAHO 6 NMPBOCTENEeHNX YIIPaBHUX CyAOBa: Y be-
orpaay 3a Cp6ujy u BojBoauny; y 3arpeby 3a XpBarcky u
CaaBonujy ca Mebymypjem; y Liemy 3a CaoBenujy ca Ipe-
KoMmypjem; y CapajeBy 3a bocny u Xepuerosuny; y Ckommwy
3a Jyxuy Cpoujy u y AyopoBHuky 3a Aaamauujy u Lpay
Topy. Y Toxy 1939/40. ropuiHe OCHOBaH je YIpaBHU CYA Y
Hosom Caay* xoju je Tpebaao aa moyHe ca papoMm 1. maja
1940. ropuHe, aau je YKMHYT Y TOKY 1941. roponne.*® HakoH
dbopmupama ayronomHe baHoBuHe XpBarcke 1939. ropuHe

44 OuHaHCHjCKU 3aKOH, YA. 39, CrymbeHe HoBuHe KpanvesuHre Jyiociasuje,
6p. 74-XXI op 1. ampraa 1939. ropune, u Ypeaba o oapebety Teputo-
PUjaAHe HaAAEKHOCTH YIIpaBHOT cyaa ca cepmiureM y HoBom Caay, o
OTIIOYMIbakby TOI'A CYyAQ Ca PAAOM U O IIPEHOCY IIOCAOBA Ca YIPaBHOT
cyaa 'y Beorpaay Ha YipasHu cya y HoBom Capy, Caynbene HoBuHe
Kpawesune Jyiocrasuje, 6p. 62-XIX op 16. mapra 1940. ropute.

45  Huxoaa )Kytuh, Bumu cyg y beoipagy 1928-2018, Buiu cya y Beorpa-
Ay, 2018, cTp. 104.
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of three judges, one of whom presided. The administrative
court president and judges could be only graduated lawyers
with at least 10 years of civil service (president), and at least
8 years (judges) of civil service in the judicial and administra-
tive profession or as state attorneys. Members of the Council
and judges of the administrative courts had immunity. They
could not be sued for their work without the approval of the
general session of the Council of State. Disciplinary punish-
ments in disciplinary proceedings for the violation of official
duties of state councilors and administrative judges could be
imposed by the Council of State in its general session. At the
request of the minister of justice, the Council of State presi-
dent, or the administrative court president, could conduct a
preliminary investigation, while the minister of justice could
file a disciplinary lawsuit to the Council of State.

The network of first-instance courts was set up when six
first-instance administrative courts were established: in Bel-
grade for Serbia and Vojvodina; in Zagreb for Croatia and Slavo-
nia with Medumurje; in Celje for Slovenia with Prekmurje; in
Sarajevo for Bosnia and Herzegovina; in Skopje for South Serbia
and in Dubrovnik for Dalmatia and Montenegro. In 1939/1940,
the Novi Sad Administrative Court was established* and it
should have started working on May 1, 1940, but was abolished
in 1941.% After the establishment of the autonomous Banate

44  Finance Act, Art. 39, Official Journal of the Kingdom of Yugoslavia No.
74-XXI of 1.4.1939, and Decree on the Determination of Territorial
Jurisdiction of the Novi Sad-based Administrative Court, on the
Beginning of Work of this Court and on the Transfer of Cases from
the Belgrade Administrative Court to the Administrative Court in
Novi Sad, Official Journal of the Kingdom of Yugoslavia No. 62-XIX of
16.3.1940

45  Zuti¢ Nikola, Higher Court in Belgrade 1928-2018, Higher Court in
Belgrade, 2018, p. 104.
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AoOHeTa je Ypeaba o YiipaBHOM cyAy y 3arpe6y* mo kojoj je
YnpaBHu cyp y 3arpeby nocrao BpxoBHM ynpaBHM cya 3a
baHoBMHY XpBaTCKy U Ipey3eo HAAAEXKHOCT AOTAAALIbETr
YnpaBHOT cypa y 3arpedy 1 A€o HaAAEKHOCTU YIIPaBHOT
cyaa'y AyOpoBHUKY, AOK je YpeAOoM o mocaoBMMa IpaBae”’
A€0 AyOpoBauKor YIpaBHOI cyaa npemelureH y IToaropu-
1y. IIpBoCTeneHy ynpaBHM CYAOBY Cy OMAM OPraHM30BaHU
IIOTITYHO OABOjEHO OA aKTMBHe yIipase. IbuxoBa opranusa-
11ja je OMAa TaKBa AQ je CBaKy MPBOCTEIEHM YIIPaBHU CYA
MIMao MpeACeAHMKA U moTpebaH Opoj cyamja, Koju cy mo-
CTaB/AdaHU KpaseBUM YKa30M Ha IPEAAOT MUHMCTpPA IPaB-
A€ OA ABOCTPYKOT Opoja KaHAMAATA Koje 13abepe Ap>kaBHU
caBet.”® Vako cy BupoBpaHcKuM ycTaBoM opapeabe o Ap-
YKaBHOM CaBeTY U YIPaBHUM CYAOBMMA OMAe MPOMVICaHe Y
oAemdKY “YIIpaBHa BAACT), M300p CyaMja yIIPaBHUX CYAOBa
BpILEH je [T0 ICTOM HauyeAy [0 KOMe Cy OupaHe cyauje pe-
AOBHIIX CYAOBa YMMe je AOOMO Ha 3HAYajy CTaB A€Ad CTPYY-
He jaBHOCTY TOT A00a Aa YIIPaBHO CYACTBO Tpeba pa OyAe y
OKBMPY CYACKE, a He M3BPIIHE BAACTY. MecHa HaAA€KHOCT
UM je 61Aa oppebeHa npema MeCHOj HAAAEKHOCTM arle-
AQLVIOHVIX CYAOBa. YIIpaBHU CIOp Ce IOKPETAao TYKOOM.
YcnoctaBmamwe pa3BUjeHOI ABOCTEINIEHOI CUCTeMa CYAOBa
y3 AOHOILIEeHe 3aKOHa O OIIITEM YIPAaBHOM IOCTYIKY*
1930. ropHe KojuM je u3BplIeHa KoAubMKalLja HOpMU Y

46  Ypeaba o YmpaBHOM cyAy Y 3arpe6y, Hapogre HoBuHe Banosune
Xpgaiticke, 6p. 236 op 18. okTobpa 1939. ropune.

47  Ypeaba o mocaoBMMa IIPABAE, YA. 24-25, Caymberne Hosune Kpavesu-
He Jyiocaasuje, 6p. 227 op 5. okTobpa 1939. ropune.

48  3axoH 0 Ap’KaBHOM CaBETY U YIIPaBHUM CYAOBUMA, YA. 7, CAymbene
HosuHe Kparesune CXC, 6p. 111 op 22. maja 1922. ropuHe.

49  3aKoH O OIUTEM yIpaBHOM NOCTYINKY, CAywbeHe HoBuHe KparesuHe
Jyiocaasuje, 6p. 271 op 25. HoBembpa 1930. ropuHe.
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of Croatia in 1939, a Decree on the Administrative Court in
Zagreb was adopted,* under which the Administrative Court
in Zagreb became the Supreme Administrative Court for the
Banate of Croatia and took over the jurisdiction of the then Ad-
ministrative Court in Zagreb and part of the jurisdiction of the
Administrative Court in Dubrovnik, while the Judicial Affairs
Decree transferred a part of the Dubrovnik Administrative
Court to Podgorica. The first-instance administrative courts
were completely separate from the active administration. Ac-
cording to their organization, each first-instance administrative
court had its president and the necessary number of judges,
who were appointed under King’s decree at the proposal of the
minister of justice form amongst the double number of candi-
dates elected by the Council of State.*® Although the St Vitus
Day Constitution regulated the Council of State and adminis-
trative courts in the section entitled “Administrative Authori-
ties,” the administrative court judges were selected under the
same principle as the judges of ordinary courts, which gave im-
portance to the position of a part of the professional public of
that period that the administrative judiciary should be within
the judicial, rather than executive authorities. Their territorial
jurisdiction was determined according to the territorial juris-
diction of appellate courts. The administrative dispute was in-
itiated by a lawsuit. The establishment of a developed two-tier
system of courts, together with the adoption of the General Ad-

46  The Decree on the Administrative Court in Zagreb, Official Gazette of
the Banate of Croatia No. 236 of 18.10.1939

47  The Decree on the Affairs of Justice, Art. 24-25., Official Journal of the
Kingdom of Yugoslavia No. 227 of 05.10.1939

48  The Council of State and Administrative Courts Act, Art. 7., Official
Journal of the Kingdom of Serbs, Croats and Slovenes No. 111 of 22nd
May 1922
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OBOj I'PaHM TpaBa, OMOT'YNMAO je Ipy>Karbe IMPOKe 3alUTH-
Te IIpaBa y yIIpaBHOM CIIOPY IIPMMEHOM OPOjHVIX MHCTUTYTA
Ha KojuMa he ce 11 mocAepaTHO yIIpaBHO U YIIPaBHO-CYACKO
3aKOHOAABCTBO 3acHuBaty. BehuHa ce 1 pAaHac npumemyje
y ICTOM MIAVI HE3HAaTHO MI3MEE€HOM BMAY: TY>K0a 3a hytamwe
yrpase,” MOIrYhHOCT AOHOILIEha OAAYKE AP’KaBHOT CaBeTa
KOja 3aMelbyje aKT OpraHa 3a CAy4aj HelloCTyIama M0 Bhero-
BOj VIAU TIPECYAM YIIPABHOT CyAQ®! (ITyHa jypUCAMKLjA Kao
MOCAEAVLIA HETIOCTYTIatha IO IIPECYAU YIIPABHOT CYAQ); OA-
Aarame 13Bpllera YIPaBHOT aKTa OA CTPaHe yIIPaBHOT Op-
raHa AO AOHOIIEA pelllerba CYAQ 10 3aXTEBY TY>KMOLIA aKO
jaBHM MHTEpEC TO AOMYIUTA MAM aKO OU M3BpILIEHE AOHE-
AO TIOAHOCHOLIY LITETY Koja ce He O AaAa monpaButu® (y
CAY4ajy OAAATaEbA CYA je 010 AY>KaH ,,0AMax y3eTU IIPeAMET
y nocrynak“?®). [IponucuBaibe oppeade Kojom 61 ce oppe-
AVIO POK 3a IOCTYIIatbe YIIPAaBHOT CYAQ Y IPEAMETY Y KOMe
jeé OAAOXKEHO M3BPLIEHE OCIHOPEHOI aKTa Y CaBpPEMEHOM
CHUICTEMY, CUTYPHO O AONIPMHEAO HEroBOj epUKACHOCTMU.
AeTtamHo je Ouaa AedrHMCaHA jaBHA paclpaBa K YBEAEHO Y
IIOCTYIIaK AMIie KOMe OV TIOHMIITE e YIIPAaBHOT aKTa OMAO
Ha LITETY Y3 00aBe3y Aa My Oyae AaTa MOTYhHOCT Aa Oyae
cacayuiaHo™ (paHamramwe 3amHTepecoBaHo Aute). Cybere
je 6MAO jaBHO M yCMEHO, a Ap>KaBa U IOjeAMHall Cy Y CIIo-
Py TIpeA YIpaBHMM CYAOM OuAM u3jeaHadeHu. IToce6HoO je
3Ha4ajHO Aa je Omaa mpemosHata moTpeba 3a yBoherwem
crielijaAu3anyje, rna cy y Ap>kaBHOM CaBeTy U YIPaBHUM

50  3axoH 0 Ap>KaBHOM CaBeTY U YIIPaBHUM CYAOBUMA, YA. 22, Cayxcbere
HoBuHe Kparesune CXC, 6p. 111 op 22. maja 1922. ropuHe.

51  Ibid., ua. 43.

52 Ibid., ua. 36.

53  Ibid.

54  Ibid., uA. 29.
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ministrative Procedure Act® in 1930, which codified the norms
in this branch of law, created the conditions for providing a
wide protection of law in the administrative dispute by applying
numerous instruments on which the post-war administrative
and administrative-judicial legislation would be based. Most of
them are applied today in the same or slightly modified form:
lawsuit against the silence of the administration®’; possibility of
adoption of a Council of State decision which replaces the act
of an authority in case of its non-compliance with its judgment
or the judgment of an administrative court® (full jurisdiction as
a result of non-compliance with the judgment of the Admin-
istrative Court); delaying the enforcement of an administra-
tive act by an administrative authority until the rendering of a
court ruling at the request of the plaintiff if the public interest
allows this or if the enforcement would result in an irreparable
damage for the applicant® (in case of delay, the court was re-
quired to ,start reviewing the case immediately“?*). Regulation
of a deadline in which the Administrative Court should act in
a case in which the enforcement of a challenged act has been
adjourned in the modern system would certainly contribute to
its efficiency. The public hearing was defined in detail and the
person that would be prejudiced if an administrative act was
quashed was introduced in the proceedings, requiring that this
person be granted the possibility of being examined* (today’s

49  The General Administrative Procedure Act, Official Journal of the
Kingdom of Serbs, Croats and Slovenes No. 271 of 25th November1930

50  The Council of State and Administrative Courts Act, Art. 22., Official
Journal of the Kingdom of Serbs, Croats and Slovenes No. 111 of 22nd
May 1922

51  Ibid., Art. 43.

52  Ibid., Art. 36

53  Ibid.

54  Ibid., Art. 29.
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CYAOBMMA TIO0CTOjasa 00aBe3Ha OAedeba 32 YIIPaBHE CITO-
poBe GUHAHCHjCKe TIPUPOAE.

MebyTtum poHouewmeM 3aKOHA O M3MEHU U AOIYHU
3akoHa 0 Ap>KaBHOM CaBeTY U YIIPAaBHUM CYAOBUMA> 0A 8.
jaHyapa 1929. ropuHe, kao nocaeautie ,lllecrojanyapcke”
AVMIKTaType, YKupama BUAOBAQHCKOT ycTaBa M yBobhema
AVYHOT pexxuMa Kpama Aaekcanppa I Kapahopbesuha,
AOLIAO je AO 3HaYajHVUX M3MeHa Y ypehemwy yrpaBHOT CyA-
cTtBa. OBMM 3aKOHOM YAQHOBMMA APp>KaBHOTI caBeTa U Cy-
AVjaMa yIIpaBHMX CYAOBa YKMHYTA je CTAAHOCT U HeIpe-
MEeCTMBOCT M M3MekheH HauMH IOIyHhaBamba yIPaKibeHNX
MeCTa, TaKO AQ A€0 YAaHOBa Ap>KaBHOT CcaBeTa BHUlle HUje
oupasa HapoaHa ckymutuHa, Beh ux je camMo mocraBmao
Kpas Ha IMPEAAOTr IpeAcepAHMKa MUHMCTApCKOr caBeTa,
AOK je IpeACeAHMKA U CYAMje YIIPaBHUX CYAOBa IIOCTaB/»A0
Kpa/s Ha MPEAAOT MMHUCTpPA MpaBAe. 3aKOHOM O TIOCAOB-
HOM peAy Y Ap>KaBHOM CaBeTy U YIIPaBHUM CYAOBMMA OA
29. aeuemMOpa 1929. ropuHe® mpecTaaa je Aa BaKu YpeA-
0a 0 IOCAOBHOM peAy V Ap>XaBHOM CaBeTy M YIPaBHUM
CYAOBMMa OA 5. cennTremOpa 1922. ropuHe ca CBUM HbeHUM
M3MeHaMa M AOINYHaMa, Kao M CBU NPONMUCU 3aKOHA U
ypeAOU Koju Cy y CYIPOTHOCTY Ca OBUM 3aKOHOM. 3aKOH
0 Ap>XaBHOM CaBeTy U YIpaBHUM CypaOBUMa 13 1922. ro-
AVIHE ¥ 3aKOH O TIOCAOBHOM peAy oA 29. aeriembpa 1929.
TOAMHE OMAM Cy Ca HE3HaTHMM M3MeHaMa Ha CHa3U CBE AO
II cBeTckor para.
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interested party). The trial was public and oral and the state and
the individual were equal in a dispute before the administrative
court. A particularly important thing is that the need for the in-
troduction of specialization was recognized and so, the Council
of State and administrative courts always had departments for
financial administrative disputes.

However, after the adoption of the Act Amending the
Council of State and Administrative Courts Act>® on January
8, 1929, as a result of the January 6 Dictatorship, abolishment
of the St Vitus Day Constitution and imposition of the personal
regime of King Aleksandar I Karadordevi¢, significant chang-
es occurred in the organization of the administrative judiciary.
This Act abolished the permanent tenure and non-transferabil-
ity of the Council of State members and administrative court
judges, and changed the procedure for filling vacancies, in such
away thata part of the Council of State members were no longer
elected by the National Assembly, but were only appointed by
the King at the proposal of the head of the Ministerial Coun-
cil, while the president and judges of the administrative courts
were appointed by the King at the proposal of the minister of
justice. After the adoption of the December 29, 1929 Rules of
Order at the Council of State and Administrative Courts Act,*
the September 5, 1922 Rules of Order at the Council of State
and Administrative Courts Decree was revoked with all its
amendments as well as all legal acts and decrees which are in
contravention with this Act. The Council of State and Admin-

55 3aKoH 0 M3MeHU U AOTyHM 3aKOHa 0 Ap>XKaBHOM CaBeTY U YIIPaBHUM
cyaoBuma, Crymbene HoBune Kpawvesurne CXC, Op. 7 op 8. jaHyapa
1929. ropuHe.

56  Bopusoje J. ®panrtaosuh, 3akoH 0 Hocr0BHOM pegy y ApwasHoM case-
Ty U YUPABHUM CYGOBUMA Ca USMeHaMma U goiuyHama og 29. geuembpa
1929. iogune, VIzpaBauka KmwixkapHua lere Kona, 1930.

55  The Act Amending the Council of State and Administrative Courts
Act, Official Journal of the Kingdom of Serbs, Croats and Slovenes No.
7 of 8.1.1922

56  Borivoje J. Frantulovi¢, Zakon o poslovnom redu u Drzavnom savetu i
upravnim sudovima sa izmenama i dopunama od 29. decembra 1929.
godine, Geca Kon Publisher and Bookstore, 1930.
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YcraB oA 3. centembpa 1931. roauHe je 610 camo jeaHa
0A Mepa HEOIXOAHMX AQ ce yoaaxu Aukrarypa. OBaj ycraB
je MOCBETHO CaMO ABa YAAHA YCTAHOB/DSEHY YIIPABHUX CYAO-
Ba 3a CIIOPOBE YIIpaBHe MPUPOAE M AP)KAaBHOI CaBeTa Kao
BpXOBHOTI yIpaBHOI' CyAQ, & MOCEOHMM 3aKOHMMA IIpeIry-
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istrative Courts Act and the December 29, 1929 Rules of Order
Act remained in force with slight modifications until the begin-

ning of World War II.

The September 3, 1931 Constitution represented just
one of the measures necessary for easing the dictatorship.
This Constitution dedicated just two articles to the estab-
lishment of administrative courts for administrative dis-

SamcHMUM: T. T
Hypw Creman.
Jleaokpyr pana

(1o

HHCTAPCTEA (hHHAHCH].
HENGLPEANG] Nopeds

MuMHCTApCTEA MpABAE.

Tipecyae Ynpasuux cyaosa J103a3c ¥ OJcmeisn

¥ woje rm CAMOM APEAMCTY ERARAjY.

Bp. 47841, — Ha wasnmeaapuje TTperoeasmmmmn

Mpscagnor canera, 35 penemipa 1931 roamee.

PACTIHC

752,

150™ ANNIVERSARY OF THE ADMINISTRATIVE DISPUTE IN SERBIA 1869-2019

— 2148 —

Janwyaonnh Sasap u Naguh

COMATIH NPpEaMeT Mimecrapema dumancuja
WA, PAIBPCTABAIL, YHANPENeHna, OTOVCTH,
BEHIMMjE) W OCTATN ALMINNCTPATHEHM npesetd Mu-
CBH NpeaMeTH 1o 3akony o
oA Jé AoHes GLAYKY Mu-
MHCTAR, A0 MA KOJH YIpasuM cVA, K30 8 BpeiseTi

DONOEA 30 NPETDAPARE | W' APBETA ¥ WHADITANE.
Bamena pacnnca LEp. 17313020

Hi ocwosy akta Ogeseisa 32 wysaperao M
31986, ox 5 ae-
1931, ROCTARBAM  LAPHHAPHALAMI
codMe Temmme jeanor kyfnor metpa goae cana-
X T Apea, B0 Kojo] ke ee nprankos obae-

CAPHHCKHY CRCMEAMUIE DMUNTI NpeTRIpALE

™ myma W pymmmea Bp.

METIMIY METAPR Y KISOrpise.

Taleny

&!0| it
520

SEEuEEoEIEuEEELERLSNRSE

SEisusaissiaiavetuza:

EEE b B

§ E3 “ o P

; BPCTA LPHETA oorre) 5 |

K wa v 1w wnon
fon L] W e

Wa Texnmy Ges xope aoasth jouw 0%

Onum ce dameinyje pacanc WGp, 17313, op 23
anpitaa 1929 rogame.
Ep. 21261V

15 acucwipa 1991 rogmie

Py

753,
VEHJAAKE $®HHAHCHICKHX HHCIEKTOPATA
Peweinem Mumnctpa dumancaja, Mon.6p. 891 on
HH,

21 mewemdpa 1931 rogwne, u cy cacachu dm-
MEHCHJCKI MHCHEKTOPATIC Iryaimy, Ocijexy, Ma-
pubopy, Coswbopy, Cuencpeny, Kparyjesuy, 3ajeuapy,
iany, Bpary, Butomy, Kecos, Matposnus, [laes-
&y, NyGposansy, Tysan, Bavesy u Mocrapy, ©
U HHKODE WASASHKROCT Hua apecrarh ¢a 1 j:lll_v:lpﬂl
1932 roamue.
Ha Munncrapetea dwmonenjn, v Beorpaay.

754
HCMNPABKA
.v Ypealn o rpynieciany muumllu T|I‘EOII.I'IIM‘
H e, koja je

MomanMa” o 28 noneulpi 1931 m.lHHc Op. 19—
LXXXVIN ol peiit Je y wa. 1 owraumano .y Cpeay
KHREncKom”, Ha mecto Tora Tpeba ma croju .y Cpe-
2 PMH'MI

IV Ep. 1445, — Mz wamsenspije Mionicraporna
yuyTpamRs nocaond, 10 geaemGpa 1931 roawme.

756,
HCMPABKA

¥ dp. I —XCIX, o 24 aewembpa 1931 roawie,
omTaAMIaNG fe pemeine o nperacay nohix nAcLeEa,
fip. TR, ¥ ueron norpewno crofu: Op, 79190,
a vpelia ga crojn: 789190, wro oo cusiw Henpanb,

K.Bp. 768931L — M3 sanyeaapufe Mununcrap-
oTRE nomm-pnapeac. o 25 geuwewGpa 1931 roguse,
¥ Beorpany.

- ¥peawnk Creoan 1. “bewesun.
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CTHO CaCTaB, HAAAEKHOCT, TIOCTYIAK ¥ HAYMH NOCTaB,oeHha’
YAaQHOBA AP>KaBHOI CaBeTa U CyAMja YIIPaBHMX CyAOBa.
3axBamyjyhu 6pOjHMM CTPYYHUM pPaAOBMMA HACTAaAMM
y npBoj noaoBrHM XX Beka Koju ce 0aBe Ap>KaBHUM ca-
BETOM U YIIPAaBHUM CYACTBOM AOCTYIIHM CY MOAALM KOjU
NPY’Kajy HOTIIYHUjy CAMKY HMXOBOT (DYHKLMOHUCama Yy
TOM IIePMOAY IITO je BPAO KOPUCHO 3a nopebemwe ca paHa-
IIBYM UCKYCTBOM. [ToceOHO cy KopucHU moaaiiyt o Opojy
IpeAMeTa U YTULAjy 3aKOHUTOT U e(pMKaCHOT paAa yIpase
Ha KBAaAUTET 3alUTUTE KOjy obe30ehyje ympaBHO CYACTBO.
ApxaBHu caBert je 1921. ropnxe npumuo 2.423, a 360r ,He-
AOBOAHO pasMullimbeHor UYMHOBHMYKOT 3aKoHa Beh 1924.
TOAVHE, TIOAHETO je 26.152 Tyx0u, aau cy mouyetkom 1939.
ropvHe Ap’kaBHM caBeT M CBM YIIPaBHU CYAOBM Ha TepU-
TOPUjU TAAQLIbE 3ajeAHNYKE AP)KaBe MMAAM HepelleHUX
21.000 ynpaBHux criopoBa. be3 0031pa Ha KOMIIAEKCHOCT
APYIUTBEHO-TIOAUTUYKMX, €EKOHOMCKMX U CBUX APYTUX yC-
AOBa Yy KojuMa je (YHKIMOHMCAAQ 3ajeAHMYKA AP>KaBa,
AOTapalIme ,17 roAulme UCKYCTBO jeé IMMOTBPAMAO Ad Ce
Ha OBaj HAYMH M3BpLIEHA IIOAEAA HAAAEKHOCTU u3Meby
yIIpaBHMX CyAOBa M Ap>KaBHOT caBeTa Huje MOKa3aAa Kao
MOTpeIIHA HAMPOTUB, Ka0 BPAO A0Opa u eaactuyna”. [To-
ceOHO je akTyeaaH, u mocae 80 ropuHa, 3akmyyak Koju
raacu: ,,¥Y yCAOBMMA Kapa AP’KaBHA BAACT He BPLIM CBOjY
(bYHKLMjy Ha 3aKOHUT HAulMH, KaAd Ce AOHOCE HEAOBOMNHO
PasMUIIAEHM 3aKOHM AOBOAM AO TOTA AQ YIIPABHO CYACTBO
He MOXKe A BpIIM CBOjy yCTaBOM oApeheHy dyHKuujy, jep
VIHTEpBEHLja CyAQ OAHOCHO IOAHOLIEE TY)X0e y yIpas-
HOM CYACTBY Tpebaao 06U pa Oyae u3y3eTak, a He IIpaBU-

57  YcraB KpameBune Jyrocaasuje, 4a. 98 u 99, Caymbere Hosune Kpave-

suHe Jyiocaasuje, 6p. 200 op 3. cenTem6bpa 1931. ropuHe.
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putes and the Council of State as the supreme administra-
tive court, and left it to the special legal acts to regulate the
jurisdiction, procedure and method of appointment®’ of the
Council of State members and administrative court judges.
Owing to numerous academic papers from the first half of
the 20" century dealing with the Council of State and admin-
istrative judiciary, we can find data which create a more com-
plete picture of their functioning in this period, which is very
useful for comparison with the current experience. Particu-
larly useful are the data on the number of cases and influence
of the lawful and efficient work of the administration on the
quality of protection secured by the administrative judiciary.
The Council of State in 1921 received 2,423 lawsuits, and in
1924, as many as 26,152 lawsuits were filed because of an ,in-
sufficiently deliberated” Civil Servant Act. However, in early
1939 the Council of State and all administrative courts in the
territory of the then joint state had a total of 21,000 unresolved
administrative disputes. Regardless of the complexity of soci-
opolitical, economic and all other circumstances in which the
common state functioned, the ,17 years of experience thus far
has confirmed that this division of jurisdictions between the
administrative courts and the Council of State has not proved
to be wrong; on the contrary, it proved to be very good and
flexible” Even after 80 years, the following conclusion is very
topical: ,Under the conditions in which the state authorities
do not function lawfully, when insufficiently deliberated legal
acts are adopted, the administrative judiciary, as a result, can-
not perform its constitutionally defined function, because the

57  The Constitution of the Kingdom of Yugoslavia, Art. 98. and
99., Official Journal of the Kingdom of Yugoslavia No. 200 of 3rd

September 1931



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

A0. OBo 61 3HaUMAO A2 O yrpaBa TpebaAo Tako AOOPO A
paAu Aa TOTOBO He IIOCTOjU Pa3AOr 3a ITOAHOIIEe TYX0e
YIIpaBHUM CYAOBMMA CEM Y M3Y3€THUM CAy4ajeBuMa‘.>®

4. IToce6Ha Beha cypoBa omniure u moceoHe
HapAexxHocTu (1952-2009)

Hakon ¢popmupamwa OHPJ kpajem 1945. ropune, mo-
AVITUYKYU U APYIITBEHO-eKOHOMCKM CUCTEM HOBE Ap’KaBe
MOCTAB/MoEH je 10 TAAAIIHEM COBJETCKOM MOAEAY.

ITpBu YcraB HOBe Ap>KaBe AOHET je 1946. ropuHe® u
BUMe Cy NPOKAAMOBAaHM INPUHLMIM jEAMHCTBA BAACTH,
dbepepasuaMa U AEMOKPATCKOI LieHTpaAusMa. Hberosum
AOHOIIEEM 3aI0Yeo je MePUOA APXKAaBHOI COLMjaAM3Ma
Koju je 1953. ropoMHe 3aMemeH CaMOYIIPaBHUM COLIMjAAU3-
MOM. JolI y TOKy OKToOpa 1946. ropuHe AOHeT je 3aKOH
0 HEeBXHOCTM NPABHUX MPOMNMCA AOHETUX Ipe 6. anpu-
Aa 1941. ropvHe U 3a BpeMe HellpujaTesCKe oKymnauyje,®
4lIMe je AepOTrVpPaH LIeAOKYIIaH IIPaBHY CUCTEM IIPETXOAHE
ApkaBe. YCTaBOM je OMAO IPOIMCAHO Aa CY OpraHM Ipa-
Bocyba: BpxoBuu cyp ®HPJ, BpxoBHU cyp0BU perybaMKa
M1 ayTOHOMHMX IOKPajiiHa, OKPY>KHU U CPEeCKU CYAOBU, AQ

58  Cresan CarapuH, YipasHo cygcitiBo, 0BogoM Ciioioguuirbuye paga
Apwasroi caseitia 1839-1939, ApxaBHa mrtamnapuja, beorpaa 1940,
crp. 202-204.

59  YcraB ®epeparuBHe HapopHe Pemybauke Jyrocaasuje, Caymcberu
aucii @HPJ, 6p. 10/46.

60  3aKoH 0 HeBaKHOCTM IIPABHMX IPOIICA AOHETHUX IIpe 6. anpuaa 1941.
TOAVHE U 32 BpeMe HelpujaTescke okynanuje, Cayyoenu rucii QHPJ,
6p. 86/46.
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court intervention or the filing of a lawsuit to an administra-
tive court should be an exemption, rather than a rule. This
would mean that the administration should work so well that
it does not give any reason for the filing of lawsuits to admin-

istrative courts, except in some special cases”*®

4. The Special Departments of the Courts of
General and Special Jurisdictions (from
1952 to 2009)

After the establishment of the FPRY in late 1945, the po-
litical and socioeconomic system of the new state was set up
according to the then Soviet model.

The first Constitution of the new state was adopted in
1946°° and it proclaimed the principles of unity of powers,
federalism and democratic centralism. Its adoption marked
the beginning of the period of state socialism, which was re-
placed by self-management socialism in 1953. As early as in
October 1946, the Act on the Invalidity of Legal Regulations
Adopted Before April 6, 1941 and during the Enemy Occu-
pation was adopted,® which derogated from the entire legal
system of the previous state. Under the Constitution, the
judicial authorities were the following: the FPRY Supreme

58  Stevan Sagadin, Upravno sudstvo povodom stogodisnjice rada Drzavnog
saveta 1839-1939, State Printing Office, Belgrade, 1940, pp. 202-204.

59  The Constitution of the Federative People’s Republic of Yugoslavia,
Official Journal of the FPRY, No. 10 of 01.02.1946

60  The Act on the Invalidity of Legal Regulations Adopted Before April 6,
1941 and during the Enemy Occupation, Official Journal of the FPRY,
No. 86 of 25.10.1946
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ce caBe3HMM 3aKOHOM oppeDhyje yCTpojcTBO 1 HapA€KHOCT
BOjHMX CYAOBa, AQ Ce 3aKOHOM MOTY OCHMBAaTH IOCEOHU
CyAOBU 3a oppeheHe BpcTe CriopoBa, Kao U Aa Cy CYAOBU Y
VI3pULIalby IPaBA€ HE3aBMCHU U AQ CYA€ IO 3aKOHY.®!

IIpBu myT nocae Apyror CBeTCKOI paTa ypaBHU CIIOp
je yBeAeH y IpaBHU CUCTeM HOBe Ap>XaBe 1952. ropune 3a-
KOHOM O yIpaBHUM criopoBuma.® Tapa cy joi yBek 6uAmn
Ha CHa3y 3aKOH O ypebemwy HapopAHMX cypoBa® o 26. aB-
rycta 1945. roaviHe 1 3aKOH O TOTBPAM TOT 3aKOHa** op 25.
jyHa 1946. roprHe KojuMa Cy MOCTaBA»EHY OCHOBY CYACKOT
CUCTeMa U Ipe AOHollewa YcTaBa 1946. roaouHe. Op 1952.
TOAVHE AO AQHAIIBUX AAHA, KpajeM Apyre AeueHuje XXI
BEKa, YIIPAaBHO CYACTBO je€ OPraHM30BaHO Kao A€0 CYACKe
BAACTHU M CTATyC CyAMja KOje CY CyAVIA€ Y YIIPABHOM CIIOPY
010 je MAEHTUYAH OHOM KOje Cy IO 3aKOHY VIMaAe CBe Cy-
AVije Y CUCTEMY.

61  YcraB ®HPJ, ua.115-116.

62  3akoH o ynpaBHMM criopoBuma, Caymberu rucii OHPJ, 6p. 23/52.
63  3akoH o ypebewy HapopHux cypoBa, Caymbenu auciti ADJ, 6p. 67/45.
64  3akoH o0 MOTBpAM 3aKoHa o ypebemwy HapoaHUX cypaoBa, CayycbeHu

Aucii DHPJ, 6p. 51/46.
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Court, supreme courts of the republics and autonomous
provinces, district and county courts; the federal act regulat-
ed the organization and competence of military courts; spe-
cial courts for certain types of disputes could be established
by legal acts; courts were independent in dispensing justice
and adjudicated in accordance with law.*

For the first time after World War II, the administrative
dispute was introduced in the legal system of the new state
under the 1952 Administrative Dispute Act.®* The Organiza-
tion of People’s Courts Act® of August 26, 1945 and the Act
on the Ratification of this Act® of June 25, 1946 were still in
force, laying the foundations of the judicial system even be-
fore the adoption of the 1946 Constitution. From 1952 until
today, towards the end of the second decade of the 21* cen-
tury, the administrative judiciary has been organized as part
of the judicial branch if power and the status of judges who
adjudicated in the administrative proceedings was identical
to those which all other judges in the system had by law.

61  The Constitution of the FPRY, Art.115-116.

62  The Administrative Dispute Act, Official Journal of the FPRY, No. 23 of
23.04.1952

63  The Organization of People’s Courts Act, Official Gazette of the DFY,
No. 67 of 4th September 1945

64  Act on the Ratification of the Organization of People’s Courts Act,

Official Journal of the FPRY, No. 51 of 25.06.1946



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

Y BpeMe IIOHOBHOT yBoDhemwa ympaBHM CIOPOBU CY
ouau y HapaesxxHocTy BpxoBHor cypa ®HPJ (mo Tyxba-
Ma IPOTKB yIPaBHMX aKaTa CaBe3HMUX OpPraHa) M BPXOB-
HIX CYAOBa HapOAHUX pernybAuka (mo Ty)x6ama IpoTuB
yIIpaBHUX aKaTa CBUX APYIMX Ap>XaBHMX opraHa). Haa-
AEXHOCT 3a pelllaBatbe YIPaBHUX CIOPOBA BOjHUX AMLIA
IIPOTMB YIIPaBHMX aKaTa BOjHUX OpraHa Tek je TpebaAo Aa
ce peryauiie mocebHuM nponucuma.®® JKaaba je 6uaa po-
3BomeHa BpxoBHoM cyay @HPJ npotus npecyae Bpxos-
HOT' CcyAa peny0AMKe, aAM CaMO y 3aKOHOM IPOINMCAHUM
cAy4ajeBMMa U KaAba he mocrojaTy Kao MHCTUTYT y 3aKo-
HOM oapebeHnM caydajeBuma A0 Kpaja 2009. ropuHe.

CaBe3Hu 3akoH 0 cypaoBuMa® u3 1954. ropuHe mpey-
3€0 je yCTaBHA HauyeAa O CYAOBMMA (jJEAHO OA HUX je U Ha-
4eAO He3aBMCHOCTHU). IbuMe Cy yCcTaHOBMEHM DPEAOBHY,
MIPUBPEAHU U BOjHU CYAOBU. HapA€KHOCT y yIIpaBHOM CIO-
py buaa je pAaTa penmyOAMYKMM BpXOBHUM cypoBuMa u Ca-
Be3HOM BpXOBHOM cyAy. CyAujcKa AY>)KHOCT je O1MAa CTaAHa,
jep Cy je cyAuje BpIMAe AOK He OYAY paspelleHu UAU UM
cAy>X0ba He IpecTaHe IO CMAM 3aKOHA. YCAOBMU 3a U300p,
IIOpEA AP’KaBAAHCTBA, 3aBPILEHOT INPABHOT (aKYATETa,
IIOAOXKEHOT CYACKOT MAM aABOKATCKOT MCIMTA (MOTAO je Aa
ce MPUIMU U AMLie KOje HeMa ITOAOXKEH VICIIUT ca 00aBe30M
AQ I'a IOAOXU Y POKY OA TOAVHY AaHa) U HeocyhuBaHoCTH,
ouAn cy 10 ropVHa CyACKe TTpaKce AU APYTMX IPaBHYX I10-
CAOBA 32 CYAVjYy pPeryOAMYKOr BPXOBHOTI cypaa 1 12 ropuHa
3a cyaujy CaBe3Hor BpXxoBHOI cyAa. Cyauje permyOAnuKmx
BPXOBHIX CYAOBa OupaAe Cy U paspellaBaAe pernyOAnuKe
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At the time of their reintroduction, administrative dis-
putes were in the jurisdiction of the FPRY Supreme Court
(in the lawsuits against administrative acts issued by federal
authorities) and supreme courts of the people’s republics (in
the lawsuits against administrative acts issued by all other
state authorities). The jurisdiction for deciding in adminis-
trative disputes initiated by the military personnel against
the administrative acts of military authorities was yet to be
regulated by special regulations.® Appeals could be filed to
the FPRY Supreme Court against a judgment of a republic
supreme court, but only in the legally regulated cases, and
the appeal existed as an instrument in cases defined by law
until the end of 2009.

The 1954 Federal Act on Courts® accepted the constitu-
tional principles on courts (one of them being the principle
of independence). The ordinary, commercial and military
courts were established under it. The supreme courts of the
republics and the Federal Supreme Courts were granted the
jurisdiction for the administrative dispute. The judges’ ten-
ure was permanent, because judges remained in office un-
til they were dismissed or their service was terminated by
force of law. The requirements for election, in addition to
citizenship, faculty of law diploma, bar exam for a court or
for a lawyer (a person without the bar exam could also be
employed, but with the obligation to pass it within a year)
and no criminal record, were 10 years of experience at court
or in other legal affairs for a judge of the republic supreme
court and 12 years of experience for a judge of the Feder-

65  3aKOH O yIpaBHUM CIIOPOBUMA, YA. 17, Caymbenu rucii OHPJ, 6p.
23/52.
66  3akoH o cypoBuMa, Caywbenu aucii PHPJ, 6p. 30/54.
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65  The Administrative Dispute Act, Art. 17, Official Journal of the FPRY,
No. 23 of 23.04.1952
66  The Courts Act, Official Journal of the FPRY, No. 30 of 21.07.1954
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HapoAHe CKyMIuTuHe, a CaBe3Ha HapOAHA CKYMIITUHA CY-
Aunje CaBe3HOr BpXOBHOI cypa. Y TOKy 1954. ropuHe Ao0-
HeT je ¥ 3aKOH O BOjHUM CYAOBMMa®’ KOjUM je, 3a cybeme y
YIIPaBHOM CIIOPY IO TYKOM BOjHOT AULIA IPOTUB YIIPABHOT
aKTa BOjHOI OpraHa KojuM My je noBpeheHO KakBO IIpaBo
VAU Ha 3aKOHY 3aCHOBaH AMYHM MHTepec, 010 HapAeXaH
BpxoBHM BOjHM CyA Koju he OBy HAapAAE€KHOCT 3aApKaTu
CBe AO IIpecTaHKa papa BOjHUX cypoBa 31. penrem6bpa 2004.
ropvHe. ITopep Tora, op AOHOLIEHa 3aKOHA O BOjHUM CY-
pAoBrMa 1977. ropnne,®® A0 AOHOILIEHa 3aKOHA O YIIPaBHUM
CTIOPOBMMA CPEAVIHOM A€BeAeCeTUX T'OAVHA IPBOCTENeHN
BOjHM CYAOBY Cy IMAAU HAAAE€KHOCT Y YIIPAaBHOM CIIOPY 1O
IIPEAAOTY 3@ 3ALUTUTY 300T HE3aKOHUTE PaAkbe CAY>KOeHor
AMLIA Y BOjJHOM OpPTaHY.

Ycraom COPJ us 1963. ropune® yrepheHo je Ha-
YeAO jeAMHCTBA CYACKOT CUCTe€Ma M YCTAaHOBASEHU CYAO-
B/ OIIILTE HAAAEKHOCTU (OMIUTMHCKY, OKPY>KHM, peIry-
OAMYKY BPXOBHU CYAOBU U BpxoBHU cyp JyrocaaBuje) u
CIeLVjaA30BaHM CYAOBU (IIPUBpPEAHU U BOjHU). Y AeAy
YcraBa Koju ce OAHOCU Ha YCTaBHOCT M 3aKOHUTOCT IIPO-
MJ/CAHO je AQ O 3aKOHUTOCTM KOHAUHMX IOjeAVHAYHUX
aKaTa KojuMa AP>KaBHUM OpraHM MAM OpraHusanyje Koje
Bpllle jaBHa oBAawhema pelraBajy o mpaBuMa MAM obaBe-
3aMa, OAAYYYje CYA Y YIIPaBHOM CIIOpPY aKo 32 oppebeHy
CTBap HMje 3aKOHOM IIpeaBubDeHa Apyra Cyacka 3aIiTHUTa
(oBakBYy AedMHMLIMjy YIPABHOT CIIOpa CAAPXU U pery-
6Anuky Ycras),”’ Kao U TO A C€ CaMO CaBe3HUM 3aKOHOM

67  3akoH o BojHUM cypoBuMa, Caymbenu ruciti PHPJ, 6p. 52/54.
68  3akoH o BojHuM cypoBuMma, Caywbenu ruciti COPJ, 6p. 4/77.
69  YcraB COPJ, Caymbenu ruciti COPJ, 6p. 14/63.

70  Ycras CP Cpbuje, Caymberu ruciti COPJ, 6p. 7/65.
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al Supreme Court. The republic supreme court judges were
elected and dismissed by the republic National Assemblies,
while the Federal National Assembly elected and dismissed
the Federal Supreme Court judges. During 1954, the Military
Courts Act®” was adopted and under it the Supreme Military
Court was in charge of administrative proceedings initiated
by a lawsuit of a member of the military personnel against
an administrative act of a military authority which violated
a right or legally based personal interest, and it retained this
jurisdiction until the dissolution of military courts on De-
cember 31, 2004. In addition to this, between the adoption
of the Military Courts Act in 1977 and the adoption of the
Administrative Dispute Act in the mid-1990s, the first-in-
stance military courts had jurisdiction for the administrative
proceedings initiated by a proposal for protection from an
illegal action of an official person in a military authority.
The 1963 SFRY Constitution® laid down the principle
of unity of the court system and established the courts of
general jurisdiction (municipal, district, republic supreme
courts and the Yugoslav Supreme Court), and specialized
(commercial and military) courts. The section of the Con-
stitution that refers to constitutionality and legality says
that the court decides on the legality of final individual acts
through which state authorities or organizations executing
public powers decide on rights or obligations, the court de-
cides in the administrative dispute if another type of court
protection is not envisaged by law for a particular matter

67  The Military Court Act, Official Journal of the FPRY, No. 52 of
15.12.1954

68  The Military Court Act, Official Gazette of the SFRY, No. 4 of 14.01.1977

69  The SFRY Constitution, Official Gazette of the SFRY, No. 14 of
10.04.1963
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MO>Ke U3Y3€eTHO, Y OApeheHrM BpcTaMa yrpaBHUX CTBapH,
VICK/;oY4MTH yIIpaBHM criop.”! HakoH Tora cy ycTaBHa Have-
Aa o ypebemwy cypoBa paspabeHa caBeaHumM OCHOBHMM 3a-
KOHOM O CYAOBMMa OIILITE HAAAEKHOCTU.”> He3aBucHOCT
Bplleha CyArjcke QyHKLMje je OMAa rapaHTOBaHa, Kao 1
TO AA CYAOBU CYA€ Ha OCHOBY YCTaBa U 3aKOHA. YIIPaBHU
criop je 610 y HapAexHOCTU BpxoBHOTr cypa JyrocaaBuje
U pemyOAMYKMX BPXOBHMX CyaoBa. VI36op u paspemreme
cyanja BpxoBHor cypa Jyrocaasuje je Bpmmaa Cabes-
Ha CKYIILUTMHA, @ PEeMyOAMYKMX BPXOBHUX CYAOBA peIry-
OAMYKe CKYIIITMHE. YCAOBU 3a IIEH3Ujy CyAlja [0 OBOM
3aKOHY Cy OMAM MCTH K20 32 papHMKe opraHa ympagse.”> Y
TOKY 1966. ropAVHE AOHET je U pernyOANYKK 3aKOH O opra-
HU3allMjy ¥ TEPUTOPMjaAHOj HAAAEKHOCTU CYAOBA OIIIITe
HapAexHocTn.* HakoH oppebeHnx uamena, y Toky 1965.
TOAVHEe 00jaBmeH je mpeunintheH TeKCT 3aKOHA O yIIpaB-
HUM CIIOPOBUMA.”

HaxoH nepnopa ycraBHUX amaHAMaHa 1967/71 kaaa
Cy penyOAVIKe IIOCTaA€e Ap>KaBe ca cBe BehoM TEHAEH1IjoM
ramewa Depepalyje, y3 AelleHTpaAu3alMjy yIpaBe U
CBMIX CErMeHaTa APYLITBA, 3all0YeTy joll yBohemweM camo-
yIpaBmama, y ToKy 1974. ropuHe pooHeTu cy Ycta COPJ7
u YcraB CPC” n mpaBocyhe nmpeHeTo y HaAAEXKHOCT peIry-

71  YcraB COPJ, ya. 159, Caymbenu rucii COPJ, 6p. 14/63.

72  OCHOBHM 3aKOH O CYAOBMMa OIIILITE HAAAEKHOCTU, CAynbeHU AUCTl
CoPJ, 6p. 7/65.

73  Ibid., ua.47.

74  3aKoH O OpraHM3aLyju Y TEPUTOPHUjAAHO] HAAAEXKHOCTU CYAOBA
omiure HapAeXXHOCTH, Caymberu irachuk CPC, 6p. 25/66.

75  3akoH o ynpaBHuM criopoBuma, Caymberu rucii COPJ, 6p. 21/65.

76  YcraB COPJ, Caymbenu ruci COPJ, 6p. 9/74.

77  YcraB CP Cpbuje, Caymbenu irachuk CPC, 6p. 8/74.
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(the same definition of the administrative dispute is present
in the Republic Constitution) as well as that only the fed-
eral law can, by way of exception, exclude the administrative
dispute in some administrative matters.” After that, consti-
tutional principles of court organization were developed in
the federal Fundamental Act on the Courts of General Ju-
risdiction.” Judicial independence was guaranteed as well
as that courts decide in accordance with the Constitution
and law. The administrative dispute was in the competence
of the Supreme Court of Yugoslavia and republic supreme
courts. The Supreme Court of Yugoslavia judges were elect-
ed and dismissed by the Federal Assembly, and the repub-
lic supreme court judges by the assemblies of the republics.
The requirements for the retirement of judges, under this
Act, were the same as those for the employees at adminis-
trative authorities.” The year 1966 saw the adoption of the
republic Organization and Territorial Jurisdiction of Courts
of General Jurisdiction Act™. Following some modifications,
the consolidated text of the Administrative Dispute Act was
published in 1965.7°

After the period of the 1967/1971 constitutional amend-
ments, when the republics became states and the gradual

70  The SRS Constitution, Official Gazette of the SFRY, No. 7 of 17.02.1965

71  The SFRY Constitution, Art. 159, Official Gazette of the SFRY, No. 14
of 10.04.1963

72  The Fundamental Act on the Courts of General Jurisdiction, Official
Gazette of the SFRY, No. 7 of 17.02.1965

73  Ibid., Art. 47.

74 The Organization and Territorial Jurisdiction of Court of General
Jurisdiction Act, Official Journal of the SRS, No. 25 of 25.06.1966

75  The Administrative Dispute Act, Official Gazette of the SFRY, No. 21 of

05.05.1965
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0AuKa, a Depepanuju 0CTaBAEHO AQ peryauiiie mpaBocyhe
Ha caBe3HOM HUBOY. [1o caBesHoM YcTaBy u3 1974. ropuHe
CYACKY DYHKLMjY Y jeAMHCTBEHOM CUCTEMY BAACTU U Ca-
MOYIIpaBMarmba PAAHNYKE KAACe U CBUX PAaAHUX AdYAU Bp-
IIVAM CY PEAOBHU ¥ CAMOYIIPABHU CYAOBM’® KOju Cy OMAM
IIOTITYHO OABOjeHM. Y HapAeXHOCTU CaBe3HOT cypa O01A0
je AQ OAAYUYje O 3aKOHMTOCTY KOHAQUYHMX YIIPaBHMX aKaTa
CaBe3HMX OpraHa ako CaBe3HMM 3aKOHOM HMje Apyraduje
oapebeno.” I'To caBeaHOM 1 peny0AMYKOM ycTaBy u3 1974.
TOAVIHE YIIPaBHU CIIOP je 640 Y HAAAEKHOCTY PEAOBHUX
CyAOBa. Y TOKY MCTe TOAVHE AOHET je penybAndIKy 3aKOH
0 pepoBHUM cypoBuMa® Kojum je BpxoBHom cyay Cpouje
AQTO Y HAAAEXKHOCT OAAYUMBaMe O 3aKOHUTOCTY KOHA4-
HUX YIPaBHMX aKaTa PeryOAMYKMX OpPraHa, a OKPY>KHUM
CYAOBMMa YIIpaBHUX akaTa 3a Koje Huje oApebeHa Haa-
AEKHOCT Apyror cypa.®! Ibume je 6uAao mpomycaHo pa ce
1300p cyAuja Bpiu Ha 8 roprHa ca moryhHomhy noHos-
HOr 1300pa YMMe je eAMMMHMCAaHA CTAAHOCT KaO HaueAo.

78  YcraB COPJ, ua. 217, Caymbenu ruci COPJ, 6p. 9/74.

79  Ibid.,ua. 369, crT. 3.

80  3akon 0 pepoBHUM cyAoBuUMa, Caymbenu iracHuk CPC, 6p. 52/74.
81  Ibid., ua.23-24.
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abolishment of the Federation started, in addition to the de-
centralization of the administration and all segments of the
society, which had started with the introduction of self-man-
agement, the SFRY Constitution’ and the Constitution of the
Socialist Republic of Serbia (SRS)”” were adopted in 1974 and
the republics became competent for the judiciary, while the
Federation remained in charge of regulating the judiciary at
the federal level. Under the 1974 federal Constitution, the or-
dinary and self-management courts, which were completely
separate, performed judicial functions in the single system
of power and self-management of the workers’ class and all
working people”®. The Federal Court had jurisdiction for de-
ciding on the legality of final administrative acts issued by
federal authorities, unless otherwise provided by federal law.”
Under the 1974 federal and republic Constitutions, the ad-
ministrative dispute was in the jurisdiction of ordinary courts.
The republic Ordinary Courts Act was adopted® in the same
year and it gave the Supreme Court of Serbia jurisdiction for
deciding on the legality of final administrative acts issued by
republic authorities, while the district courts had jurisdiction
for deciding on the administrative acts for which the jurisdic-
tion of another court had not been defined.®!

It said that judges were elected once in 8 years with the pos-
sibility of re-election, which eliminated the principle of per-

76  The SFRY Constitution, Official Gazette of the SFRY, No. 9 of 21.02.1974

77  The SR of Serbia Constitution, Official Journal of the SRS, No. 8 of
25.02.1974

78  The SFRY Constitution, Art. 217, Official Gazette of the SFRY, No. 9 of
21.02.1974

79  Ibid., Art. 369 paragraph 3.

80  The Ordinary Courts Act, Official Journal of the SRS, No. 52 of 30.12.1974

81  Ibid., Art.23-24.
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Y Toky 1976. ropviHe AOHET je HOBeAVpaHU 3aKOH O YIIpaB-
HUM CriopoBuMa.*

YcraB Penyoauke Cpbuje us 1990. ropnHe® n Ycras
CPJ® u3s 1992. ropuue (poHeT HakoH mpectanka COPJ)
YIIPaBHU CITOP CY CYIITUHCKYU AebuHucaau ucto. CyaoBu
CYy IITUTHAYU CAOOOAY U TIpaBa rpabaHa, 3akoHOM yTBpbhe-
Ha [paBa 1 UHTepece MPaBHUX CcyOjekaTa 1 06e36ehuBaan
YCTaBHOCT U 3aKOHUTOCT. Buam cy camocTraaHu u Hesa-
BUICHU Y CBOM PaAy U CYAMAM Ha OCHOBY YCTaBa, 3aKOHA U
APYTUIX OMILUTKX aKaTa. PemyOAMYKY YCTaB je TOHOBO YBEO
CTaAHOCT cypujcke dykuuje. ITponmcuBao je poa HUKO KO
y4ecTByje y cyherby He MOXXe OMTH IT03BaH HA OATOBOPHOCT
3a MUILI/SEHE AATO IPUAVIKOM AOHOLIEHA CYACKE OAAYKE, &
y MIOCTYIIKY IOKPEHYTOM 300T KPMBUYHOT A€Ad YUMbEHOT
y BplLIewy CyAujcke QYHKLMje AQ HE MOXKe OUTU MPUTBO-
peH 6e3 opoOpewa HapoaHe ckymiutrne.®® BpxoBHU cyA
je y ckaaay ca 3akoHOM yTBphrBao nocrojate paszaora 3a
IpecTaHak CyAMjcKe QpyHKIMje OAHOCHO 3a paspellere U
o ToMe obaBemTaBao HapoaHy CKYNIITHHY, U YeMY Cy-
AMja Hije MOTao Aa OyAe ITpeMeLITeH IIPOTHUB CBOje Bome.*
OpraHusanuja, OCHUBambe, HAAAXKHOCT, CACTaB CYAOBa U
CYACKU mocTynuu ypebeHn cy 3akoHoM, a BpxoBHU cya
Cpb6uje je 6uo HajBumm cyp y Pemyoauiy Cpouju. ITo 3a-
KOHY 0 cypoBuMa®” BpxoBHu cyp CpOuje je 0110 HapAexaH

82  3akoH o ympaBHuM criopoBuma, Caymbenu ruci COPJ, 6p. 4/77.

83  VYcras Peny6auxe Cpbuje, Caymbenu iracHuk PC, 6p. 1/90.

84  Ycras CaBesne Peny6auke JyrocaaBuje, Caymbenu rucit CPJ, 6p.
1/92.

85  YcraB PC, ua. 95-96, Caymbenu irachux PC, 6p. 1/90.

86  Ibid., ua.101.

87  3axoH o cypoBuma, Caymbenu irachuk PC, 6p. 46/91.
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manent tenure. The revised Administrative Dispute Act was
adopted in 1976.%

The 1990 Constitution of the Republic of Serbia® and the
FRY Constitution®* adopted in 1992 (after the dissolution of
the SFRY) essentially defined the administrative dispute in
the same way. The courts protected the freedom and rights of
citizens, legally determined rights and interests of legal enti-
ties and ensured constitutionality and legality. They were au-
tonomous and independent in their work and adjudicated in
accordance with the Constitution, legal acts and other general
acts. The Republic Constitution reintroduced the permanent
tenure of judges. Under it, a participant in a trial could not be
held liable for an opinion provided during the rendering of a
judicial decision, and that he could not be detained without the
approval of the National Assembly in a procedure initiated on
the occasion of a criminal offense committed while perform-
ing the judicial function.®* The Supreme Court determined
whether there were reasons for the termination of a judicial
function or dismissal in accordance with the law and notified
the National Assembly thereof; however, a judge could not be
transferred against his will.* The organization, establishment,
jurisdiction and composition of courts and court proceed-
ings were regulated by law, and the Supreme Court of Ser-

82  The Administrative Dispute Act, Official Gazette of the SFRY, No. 4 of
14.01.1977

83  The Constitution of the Republic of Serbia, Official Gazette of the RS,
No. 1 of 28.09.1990

84  The Constitution of the Federal Republic of Yugoslavia, Official
Journal of the FRY, No. 1 of 14.04.1992

85  The Constitution of the Republic of Serbia, Art. 95-96., Official
Gazette of the RS, No. 1 of 28.09.1990

86  Ibid., Art. 101.
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3a yIpaBHU CIIOp MPOTUB YIPABHUX aKaTa PEmyOAMYKMX
opraHa ako 3aKOHOM Huje Apyrauuje oppebeHo, Buim
NPUBPEAHH CYA 32 YIIPaBHO-PAYyHCKU CIIOP,* a OKpY>KHU
CYAOBU CY OAAYYMBAAY O 3aKOHUTOCTU KOHAYHUX yIIpPaB-
HYX aKaTa PeryOAnuKe 3ajeAHM1IE TIEH3UjCKOT M IHBAAVIA-
CKOT OCUTYpatba IpeMa NpeOMBAAUIITY OCUTYPAHUKA, OA-
HOCHO KOPMCHMKa IIpaBa Kao U O 3aKOHMTOCTY KOHAYHUX
yIIpaBHMX aKara 3a Koje Huje HapAeXaH Apyru cyA.* OBaj
3aKOH je IopeA OpraHu3alyje papa CyAOBa Capp»ao U Mo-
cebaH Aeo o cyanjama. buao je yctaHoBseHO 30 OKpY>KHUX
CyAOBa. 3a CYyAUjy OKPY>KHOT CYAQ, TIOPeA OIIITUX YCAOBA,
OMAO je HEOTIXOAHO PAAHO MCKYCTBO Ha IIOCAOBMMA MTPaB-
He CTPYKe 0A 7 TOAVIHA, 32 CYAUjY Bulier npuBpeAHOT cyaa
8 ropuHa, a 3a cyaujy BpxoBHor cyaa 12 ropuHa. ITpeaaor
3a U300p U 3a paspellerbe CyArja TIOAHOCHAO je HAAAEXKHO
Teao HapoaHe ckyniutuHe. MMHUCTap paBAe je oraamia-
Bao cAobopHa MecTa y CAy)kOeHOM raacHuky Pemybanike
CpOuje 1o CBOjOj MAYM MHULIVjaTBYU IIPEACEAHNMKA CYAQ 32
Koju ce cyauja 6upa. Cyaujcka pyHKIMja je MOrAa Aa mpe-
CTaHe I10 3aXTEBY VAU 300TI UCITyIbEerba YCAOBA 3a NIEH3M)Y,
Kao U paspellera. BpxoBHU cyp je yTBphuBao aa Au mo-
CTOje pa3A03M 32 IIPECTaHAK CYAUjCcKe QYHKLMje Y O TOMe
je obaBemTaBao HapoAHy CKyNmIITHUHY.

88
89

1bid., ua. 16.
1bid., 4. 14.
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bia was the highest court in the Republic of Serbia. Under the
Courts Act®” the Supreme Court of Serbia had jurisdiction for
the administrative dispute against administrative acts issued
by authorities of the republic, unless otherwise provided by
law, the Higher Commercial Court had jurisdiction for dis-
putes concerning financial administrative acts,*® while district
courts decided on the legality of final administrative acts of
the Republic Institution for Pension and Disability Insurance
on the basis of the place of residence of the insured person
or other beneficiary as well as on the legality of final admin-
istrative acts which were not in the jurisdiction of another
court.” In addition to a section dedicated to the organization
of court work, this Act also contained a separate section on
judges. There were 30 district courts. In addition to general
requirements, a candidate for a district court judge needed to
have seven years, that for a Higher Commercial Court judge
eight years, and that for a Supreme Court judge 12 years of
professional experience in the legal profession. The proposal
for the election and dismissal of judges was filed by the com-
petent body of the National Assembly. The minister of justice
advertised vacancies in the Official Gazette of the Republic of
Serbia at his own initiative of the initiative of the president of
the court to which the judge was elected. The judicial function
could be terminated at request or because of the fulfilment of
retirement requirements, as well as because of dismissal. The
Supreme Court decided if reasons for the termination of the
judicial function existed and notified the National Assembly
thereof.

87  The Courts Act, Official Gazette of the RS, No. 46 of 31.07.1991
88  Ibid., Art. 16
89  Ibid., Art. 14



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

3a ympaBHO CyAOBame OMAO je 3HAYajHO AOHOILIEHe
3akoHa O ympaBHMM cropoBuMa® y Toky 1996. roapune
Koju je Ouo y mpumeHu cBe A0 30. aeriem6pa 2009. ropuHe.

Y Toxy 2001. ropuHe AOHeTU cy 3aKOH O ypebemwy cy-
AOBa,”! 3akoH o cypujama® u 3akoH o Bucoxkom caBery
npasocyba.” 3akoH o ypebemwy cyaoBa pBu IyT MpoONMU-
Cyje OCHMBambe YIIPABHOT CYyAd KOj! y IPBOM CTEIEeHY CYAU
y YIIpaBHMM CIIOPOBMMA U BpILYU APYTe TOCAOBe oppehene
3aKOHOM. MebhyTum, A0 pakTHMUKOr OCHUBamwa YIIpaBHOT
CyAQ IIPOTEKAO je 0CaM TOAMHA, jep je IoYeTak NpuMeHe
OBe 0ApeADe opaaraH. 3akoH o cyaujama us 2001. ropn-
He, je 3aAP>Kao MHCTUTYTe He3aBMCHOCTY, CTAAHOCTH, He-
MIpeMeCTUBOCTU U UMyHUTeTa cyauja. Cyauja je Mmorao apa
OyAe MpeMeIITeH caMo Y3 CBOjy CarAacHOCT MAM ymnyheH
13 jeAHOT Y APYTU CYA, QAU ICTE BPCTe U UCTOT CTeleHa U
OAAYKY O TOMe AOHOCHO je Bucoku caBet mpaBocyba koju
je u mpeasarao HapoAHOj CKyNIITUHY IIPeACEAHMKE CYAO-
Ba 1 cypuje. Takobe je Morao pa Oyae yryheH Ha paa y Apy-
T CYA UCTE BPCTe UCTOT MAYM HETIOCPEAHO HIKET CTeleHa
HajAy>Ke Ha TOAMHY AQHA U O TOME je OAAYYMBAO IIPEA-
cepAHVK BpxoBHor cypa CpOuje. YcraHOBMEHO je Bearko
IIePCOHAAHO Behe Koje je OAAYyYMBaAO O 3aKOHOM oApebe-
HVIM ITMTaVMa II0AOXKaja cyauja. 3a u3bop cyauja Yipas-
HOT CyAQ OMAO je mpomucaHo 8 TOAMHA PaAHOT MCKYCTBa

90  3akoH o ynpaBHuM criopoBuma, Caymberu rucii CPJ, 0p. 46/96.

91 3akoH o ypebemwy cypsoBa, Caymberu irachux PC, 6p. 63/01.

92  3akoH o cypaujama, Caymbenu irachux PC, 6p. 63/01.

93  3akoH o Bucokom caBery npaBocyba, Caywbenu iracuux PC, 6p. 63/01.
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The adoption of the 1996 Administrative Dispute Act,*
which continued to be implemented until December 30,
2009, was important for the administrative judiciary.

In 2001, Serbia adopted the Court Organization Act,”
Judges Act® and High Judicial Council Act.”® The Court Or-
ganization Act for the first time regulates the establishment
of the Administrative Court which adjudicates in adminis-
trative disputes in the first instance and performs other du-
ties in accordance with law. However, eight years had passed
until the actual establishment of the Administrative Court,
because the beginning of implementation of this provision
was delayed. The 2001 Judges Act retained the legal concepts
of independence, permanence of tenure, non-transferability
and immunity of judges. A judge could be transferred only
with his consent or seconded from one court to another
of the same type and instance, and a decision thereon was
made by the High Judicial Council, which proposed the
names of court presidents and judges to the National As-
sembly. A judge could also be seconded to another court of
the same type or of the same or directly lower instance for
one year at the most, and this was decided by the Supreme
Court of Serbia president. The Grand Personnel Council was
established and it decided on the statutory issues pertaining
to the position of the judges. A candidate for an Adminis-
trative Court judge had to have eight years of experience in

90  The Administrative Dispute Act, Official Journal of the FRY, No. 46 of
04.10.1996

91  The Court Organization Act, Official Gazette of the RS, No. 63 of
08.11.2001

92  The Judges Act, Official Gazette of the RS, No. 63 of 08.11.2001

93  The High Judicial Council Act, Official Gazette of the RS, No. 63 of

08.11.2001
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y MpaBHOj CTPYLY, a 3a cyaujy BpxoBHor cyaa Cpouje 12
ropvHa. IToctymak msbopa crnpoBoayo je Bucoxku caser
npaBocyba. CyAujcka AY>)KHOCT je MOTA2 Aa TIIpecTaHe IO
3axTeBY, 300T HaBpllleha PAAHOT BeKa VIAM paspellemheM.
300r HaBplIewa PAAHOT BeKa CYAMjH je IpecTajara QyHK-
LMja Kapd HaBpuu 65 ropnHa xkxuBoTa uau 40 ropouHa cra-
a OCUrypama, a 0 pasAo3uMa 3a IpeCcTaHaK CYAUjCcKe
AY’KHOCTY, OAHOCHO YTBphMBarbe HaBpllema paAHOr BeKa
Y pasAora 3a paspellere, OAAYKY je AOHOCUAO Beamxo
nepcoHaaHo Behe. O mpecTaHKy AY>XKHOCTU CyAMje OAAY-
yyBaAa je HapopHa CKyHIUTVMHA M IPOTUB OAAYKE OBOT
opraHa 61Aa je AOIyLITEHA )KaAba YCTaBHOM CYAY.

Y toky 2006. ropuHe poHet je YctaB Penmybanke Cp-
Ouje’ Koju je u capa Ha cHa3u. [Topea HaueAa MopeAe BAa-
cTu® YCTaB MOCTaBbda M HadeAd CYACTBA (jEAHO OA HUX
je Aa cy CyAOBU He3aBUCHM U caMocTaAHy). Cyacka BAACT
je mpuiasa CyAOBMMA OIILITE HAAAEKHOCTM (OCHOBHH,
BHIIY, QTlEAALIIOHM CYAOBU M BpXOBHM KacallMOHM CYA
Kao HajBUILIM CYA Y PenyOAuin) 1 moceOHe HAAAEKHOCTU
(mpuBpeAHM CyA0BY, [IpMBpeaHM artleAaliiOHY CYA, TPEKpP-
LIajHU CyAOBY, IIpexpiuajHy aneAanonn Cyp M YnpaBHU
cya). Cyaujcka pyHkiuja je craana (Bucoku caBeT cyacTBa
BpIYM 1300p 1 Aadje mpepsor HapoAHOj CKyNIUTHHY 3a U3-
OOp MpeACeAHMKa CYAOBa U AMLIA KOja Ce IPBU ITYT O1pajy).

94
95

YcraB Penrybanke Cpbuje, Carymbenu irachuk PC, 6p. 98/06.
Ibid., ua. 4.
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the legal profession, and that for a Supreme Court of Serbia
judge had to have 12 years. The selection procedure was im-
plemented by the High Judicial Council. A judge could be
relieved of duty at request, when he fulfilled the retirement
requirements, or if he was dismissed. A judge fulfilled the
retirement conditions when he turned 65 or had 40 years
of experience, and the Grand Personnel Council decided on
the reasons for relieving a judge of duty, on determination
of fulfilment of retirement requirements and on the grounds
for dismissal. The National Assembly decided on the termi-
nation of a judge’s function and its decision was appealable
to the Constitutional Court.

The currently applicable Constitution of the Republic of
Serbia® was adopted in 2006. In addition to the principle of
separation of powers,” the Constitution also laid down the
judicial principles (including that courts are independent
and autonomous). The judicial powers were granted to the
courts of the general (basic, higher, appellate and Supreme
Court of Cassation as the highest court in the Republic) and
special jurisdiction (commercial courts, Appellate Commer-
cial Court, misdemeanor courts, Appellate Misdemeanor
Court and the Administrative Court). Judges have perma-
nent tenure (the High Judicial Council makes the selection
and proposes the candidates for court presidents and per-
sons elected for the first time to the National Assembly).
Persons who are elected for the first time represent an ex-
ception (they are elected to 3 years). A judge’s tenure of of-
fice may be terminated at his own request, upon coming into

94  The Constitution of the Republic of Serbia, Official Gazette of the RS,
No. 98 of 08.11.2006
95  Ibid., Art. 4.
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l3y3eTax je AuLie Koje ce IpBU MyT Oupa (1360p ce BpLIU

Ha 3 ropuHe). Cyaujcka GyHKIMja MOXKe AQ IIpecTaHe Ha
3aXTeB, HACTyNabeM 3aKOHOM MTPONMCAHUX YCAOBA, Kao 1
aKo He OyAe n3abpaH Ha CTAAHY QYHKLIU]Y M OAAYKY O TOMe
AOHOCK Brcoku caBeT CyaCTBa, a Ha OAAYKY O IIPECTAHKY
cyAujcke QyHKLMje CyAMja MMa IIpaBo KaAbe YCTaBHOM
cyay. CyAuje y>XUBajy MMYHUTET U HEIIPEMEeCTUBOCT, CeM
3a CAy4Yaj yKMAAba CYyAQ MAM IIPETEXHOT A€Aa HAAAEKHO-
CTU CyAQ 3a Koju je n3adbpaH. O AVCLIMIIAMHCKOj OATOBOP-
HOCTU CyAMja OAAYYYje AMCLMIIAMHCKA KoMKcHja Bucokor
caBeTa CyAcTBa. ITo )aAOM MpoOTUB OAAYKe AVMCLIMIIAMH-
CKe KOMMcCHje 0AAyYYje Bucoku caBeT CyACTBa, a Cyauja
KOMe je M3peueHa AVCLIMIIAMHCKA CaHKLMja MMa [PaBo Ha
HOAHOIIee TYy>X0e y ynpaBHOM criopy. Paau ycaraamra-
Baiba 3aKOHCKe PeryAaTuBe ca YCTaBOM AOHETU Cy: 3aKOH
o ypebemwy cyA0Ba,”® 3aKOH 0 CEAUILITHIMA CYAOBA U jaBHUX
TyKuaamTasa®’” ¥ 3akoH O cyaujama® u ycrocraBndeHa
HOBa MpeXa CyAOBa.

YcraB u3 2006. ropVHe je IOCTaBMO OCHOB YIIPaBHOT
CyAOBama THMe IITO je AedUHNCAO YIPAaBHU CIIOP TaKO
LITO je MPONMCA0 AQ 3aKOHMTOCT KOHAYHMX IIOjeAMHaY-
HUX aKaTa KojMa Ce OAAYYYje O IpaBy, 00aBe3u MAU Ha
3aKOHY 3aCHOBAaHOM MHTepeCy IOAAEXEe MPeUCIUTUBAY

96  3akoH o ypebemwy cypoBa, Caymbenu irachux PC, 6p. 116/08, 104/09,
101/10, 31/11, 78/11, 101/11, 101/13, 40/15 (Apyru 3axoH), 106/15,
13/16, 108/16, 113/17, 65/18 (opayka YC), 87/18 u 88/18 (opayka YC).

97  3aKOH 0 CeAMIITMMA CYAOBA U jaBHUX TyXKuAaurasa, CayybeHu irdac-
Huk PC, 6p. 101/13.

98  3axoH o cyaujama, Caymbenu irachux PC, 6p. 116/08, 58/09 (opAy-
ka YC), 104/09, 101/10, 8/12 (opayxa YC), 121/12, 124/12 (opAyka
VC), 101/13, 111/14 (oaayka YC), 117/14, 40/15, 63/15 (opayka YC),
106/15, 63/16 (opayka YC) u 47/17.
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force of legally prescribed conditions or if he is not elected
to the position of a permanent judge, a decision on which is
made by the High Judicial Council, and the judge may ap-
peal to the Constitutional Court against the decision on the
termination of his tenure of office. Judges have immunity
and are non-transferable, except in the case of revocation
of the court or a substantial part of the jurisdiction of the
court to which he was elected. The Disciplinary Commit-
tee of the High Judicial Council decides on the disciplinary
responsibility of judges. The High Judicial Council decides
on appeals against decisions of the disciplinary committee,
and the judge on whom a disciplinary sanction had been im-
posed has the right to file an administrative lawsuit. In order
to harmonize the legal regulations with the Constitution, the
Court Organization Act,”® Seats of Courts and Public Pros-
ecutors’ Offices Act” and Amendments to the Judges Act*®
were adopted and a new network of courts was established.

The 2006 Constitution laid the foundations for the ad-
ministrative-judicial proceedings by defining the adminis-
trative dispute in the following way: the legality of final in-
dividual acts deciding on a right, duty or legally grounded
interest are subject to reassessing before the court in admin-

96  The Court Organization Act, Official Gazette of the RS, No. 116/08,
104/09, 101/10, 31/11, 78/11, 101/11, 101/13, 40/15 (other act),
106/15, 13/16, 108/16, 113/17, 65/18 (CC decision), 87/18, 88/18 (CC
decision)

97  The Seats and Territories of Courts and Public Prosecutors’ Offices
Act, Official Gazette of the RS, No. 101/13

98  The Judges Act, Official Gazette of the RS, No. 116/08, 58/09 (CC
decision), 104/09, 101/10, 8/12 (CC decision), 121/12, 124/12 (CC
decision), 101/13, 111/14 (CC decision), 117/14, 40/15, 63/15 (CC
decision), 106/15, 63/16 (CC decision), 47/17
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IIpeA CYAOM Yy YIIPAaBHOM CIIOPY, aKO Y oApeheHoM cayuajy
3aKOHOM Huje npeaBubeHa pApyraumja cyacka samrura.”
[TpecTaaa je pa mocToju MOryhHOCT AQ Ce YIpaBHU CIIOP
UCKnYUM 3aKOHOM. Y TOKy 2009. ropuHe AOHET je HOBU
3aKOH O yImpaBHMM cropoBuMa'” KojuM cy NpomucaHe
IpoliecHe OAPeADe KOjuMa je peryAMCaHO MOCTYmakbe Oy-
ayher YmpaBHOr 1 BpXOBHOTr KacaliOHOT CyAQ y yIpaB-
HOM CIIOpY.

99  VYcras Peny6auxe Cp6uje, ua. 198, Caywmbenu irachux PC, 6p. 98/06.
100 3axoH o ynpaBHuM criopoBuma, Caymbenu iracHuk PC, 6p. 111/09.
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istrative proceedings, if other form of court protection has
not been stipulated by law in the particular case.”” The possi-
bility of the administrative dispute being excluded by law no
longer existed. In 2009, a new Administrative Dispute Act'®
was adopted, providing procedural provisions that regulat-
ed the work of the future Administrative Court and the Su-
preme Court of Cassation in administrative dispute cases.

99  The Constitution of the Republic of Serbia, Art. 198, Official Gazette
of the RS, No. 98 of 08.11.2006

100 The Administrative Dispute Act, Official Gazette of the RS, No. 111/09
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5. YnpaBHu cyp Penyoauke Cpouje (2010-2019)

Aana 1. janyapa 2020. ropuHe HaBp1ihe ce AeceT roau-
Ha OA ITOYETKA papa YIIPABHOT CYAQ KOjH je, IIPBU ITyT HAKOH
ApYyror CBeTCKOr paTa, OCHOBaH Kao CyA IOoCeOHe HapAeX-
HOCTU U Io4yeo ca papoM 1. janyapa 2010. ropuse. Hberoso
OCHMBae NPEACTABAA ICTOPYjCKY TEKOBMHY IIPABHOT CH-
crema Penyoanke CpOuje U 3HAYMAO je TIOBpATaK TPaAU-
LIVIj/1 TIOCTOjarba YIIPAaBHOT CYACTBA ITOCeOHe HAAAEKHOCTH.
CyAM y yIIpaBHUM CHOPOBMMA, NPY>Ka 3AIUTUTY U30OPHOT
npaBa, MehyHapoaHy npaBHy noMoh y OKBMPY CBOje Haa-
AE€KHOCTU UM BPIIU APYTe NMOCAOBe oApebeHe 3akoHOM. O
BaHPEeAHVM IIPaBHUM CPEACTBMMA OAAYYYje BpxoBHM Kaca-
LIIOHU CYA KOjU je V1 HajBuIIY CyA Y Pemybanim.

OcHuBamwe, HAAAEKHOCT U TIOCTYTAK IIpeA YIIpaBHUM
CYAOM IIPOIIMCaHU Cy OApeAbaMa 3akoHa o ypebemy cyaoBa,
3aKOHa O CeAUILTHMA U MIOAPYYjUMa CYAOBA U jaBHUX TY>KU-
AQlITaBa, 3aKOHA O yNpaBHUM criopoBuMa U CyACKMM MO-
CAOBHMKOM'™' 11 0ApeaDaMa ApyTyX moceOHMX 3aKkoHa. [Tpo-
TUB TIPECyA2 YIIPaBHOT CyAQ2 HE MOKe ce M3jaBUTU KaAba.
Cyau y Behy op Tpoje cyanja, cem ako 3aKOHOM O YIIpaBHUM
CIIOpOBMMa HHje Apyraunje oppebeHo (cyauja mojepuHalr).

YIIpaBHMU CyA je 3al04eo ca papOM Kao jeAHOCTeIeH!U
cya ca ceamiuteM y beorpaay. Vima Tpu opemema: Kparyje-
Balj (3a MMoApyYja BULIMX CyAOBa y Jaropunu, Kparyjesiry,
Kpywesuy, KpameBy, HoBom Ilazapy, Yxuuy un Yauky;
Hum (3a moapyuyja Bummx cypoBa y Bpamwy, Aeckosiry,
Hymry, ITpoxynimy v Iupoty) n Hoeu Cap, (3a moppyyja Bu-

101  Cyacku nocaoBHUK, Caymbenu irachux PC, 6p. 110/09,70/11, 19/12,

89/13, 96/15, 104/15, 113/15, 39/16, 56/16, 77/16, 16/18, 78/18 1 43/19.
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5. The Administrative Court of the Republic of
Serbia (2010-2019)

On January 1, 2020, we will mark 10" anniversary of the
beginning of work of the Administrative Court, which was es-
tablished as a court of special jurisdiction for the first time
after World War II and which started working on January 1,
2010. Its establishment represents a historic accomplishment
of the legal system of the Republic of Serbia and marks the
return to the tradition of administrative court of special ju-
risdiction. It adjudicates in administrative disputes, protects
the electoral rights, provides mutual legal assistance within
its jurisdiction and performs other tasks regulated by law. The
Supreme Court of Cassation, as the highest court in the Re-
public, decides on extraordinary legal remedies.

The establishment, jurisdiction and procedure before the
Administrative Court are regulated by the Court Organiza-
tion Act, Seats and Territories of Courts and Public Prosecu-
tors’ Offices Act, Administrative Dispute Act and Court Rules
of Procedure'® and provisions of other special legal acts. Ad-
ministrative Court judgments are not appealable. The Court
adjudicates in a panel of three judges, unless the Administra-
tive Dispute Act says otherwise (single judge).

The Administrative Court started working as a Bel-
grade-based single-instance court. It has three departments:
Kragujevac (for the territories of higher courts in Jagodi-
na, Kragujevac, Krusevac, Kraljevo, Novi Pazar, Uzice and
Cacak; Ni$ (for the territories of higher courts in Vranje,

101 The Court Rules of Procedure, Official Gazette of the RS, No. 110/09,
70/11, 19/12, 89/13, 96/15, 104/15, 113/15, 39/16, 56/16, 77/16, 16/18,

78/18, 43/19
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Administrative Court’s building in Belgrade
photo: OSCE Mission to Serbia
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X cyaoBa y 3pewannny, HoBom Capy, Combopy, Cpem-
ckoj MutpoBuim, Cyboruuu u Illamiy). @opmuparmwem
oAe/derba y YIIpaBHOM CYAY 110 TEPUTOPUjRAHOM NPUHLIUITY
y3 yBobere obaBe3He yCMeHe jaBHe pacipaBe omoryheH je
MPUCTYII CYAY U TIOLITOBalbe YCTaBOM 33jeM4YeHOr IIpaBa Ha
npaBuyHo cybewe. Op ocHMBamwa YmpaBHU cyp uma [Ipu-
npeMHo 1 Opememe cypcke npakce. CBU TOAHECLIM ce Tpe-
AQjy Y ceAuiITy U GOpMYpaHM NPEAMETH IO OKOHYAHOM
MIPUIIPEMHOM TMOCTYIIKY AOCTaBAdajy CyAMjaMa y OAe/deHba
paau cybema. CBe opAyke ce poocTaBmajy Opemery Cyacke
IIpaKce paAy IpoBepe yckaaheHOCTy ca MpaBHUM CTaBOBMU-
Ma CyAQd. YIIPABHU CYA je IT04e0 paA ca 35 CyAMja U NpeA-
CEAHVKOM. Y IIPBUM rOAMHaMa paAd AOLLIAO je AO BEAUMKOT
OAAVBa CypMjcKor Kappa. IlpekpeTHully je mpeacTaBs»ao
1300p AEBET CyAUja U IIPBOT NpeACeAHMKa KpajeM 2013. ro-
AVIHE, KaAQa je YIIpaBHU CyA, HAKOH YeTVPU T'OAVHE, M3alla0
u3 BA crama. Op Tapa je nmocreneHo nosehasaH 0poj cy-
Avja Tako Aa oA 30. jyHa 2019. ropuHe CyAMjcKy GYHKUYY Y
YipaBHOM CyAy MpBU ITyT 006aBmda 50 CyaUja 1 peACeAHUK.
MebyTtum, 3a mpy>xamwe A€AOTBOpHe U eduKacHe 3alITy-
Te rpabaHa y ynmpaBHOM crnopy motrpe6aH je MHOro Behwm
Opoj cyamja (munumym 120). VM36opom Beher Opoja cy-
AVija OV ce pelVAM 3a0CTaLy Y CIIPeYMO HaCTaHAK HOBMX.
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Leskovac, Ni$, Prokuplje and Pirot) and Novi Sad (for the
territories of higher courts in Zrenjanin, Novi Sad, Sombor,
Sremska Mitrovica, Subotica and Sabac). The establishment
of Administrative Court departments according to the terri-
torial principle, together with the introduction of a manda-
tory public oral hearing, enabled the access to the court and
observation of the Constitutionally guaranteed right to a fair
trial. Ever since its establishment, the Administrative Court
has had the Preparatory and Case Law Departments. All
pleadings are filed at the seat of the Court and, upon the end
of the preparatory procedure, the case files are distributed to
judges at the Departments for the purpose of adjudication.
All decisions are sent to the Case Law Department in order
to check whether they are harmonized with the Court’s legal
stands. When it started working, the Administrative Court
had 35 judges and the president. In its initial years, a large
number of judges left the Court. The turning point was the
election of nine judges and the first president in late 2013,
when the Administrative Court, after four years, ceased to be
in the provisional state. The number of judges has since grad-
ually increased, so that the Administrative Court has for the
first time had 50 judges and the president as of June 30, 2019.
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YcaoBu 3a M300p cyauje YmpaBHOT cypa Cy IIOpeA Ap-
)KaB/o>AaHCTBA, 3aBPIIEHOT MTPABHOT (HAKYATETa, IIOAOXKEHOT
IIPaBOCYAHOT MCIINTA, CTPYYHOCTH, OCIIOCOO/SEHOCTH, AO-
CTOjHOCTH, jouI 1 10 ropAMHa papHOT MCKYCTBa Y IIPaBHO)
cTpyun.'” Y ocHuBamy je cyp umao 129 3anocaenux. I1pu-
AVMIKOM paljioHaAM3alyje 3anousasamwa 2014. ropouHe 6poj
3aII0CAEHUX je cMarbeH Ha 124, aAu je papu obe3behema yc-
AOBa 32 HOPMaAHO (PYHKLVOHMCambe Opoj M3BPIIMAAUKIX
paaHMx Mecta y ToKy 2019. ropuse nosehat 3a 50 (yKymHo
174 3aniocAeHa) 1 BUXOBO MOINyaBambe Ouhe M3BpIIEHO Y
caepehVIX HEKOAMIKO Meceln.

YIIpaBHU CYA je OA OCHMBamba CyO4e€H Ca BEOMa BEAU-
KM 6pojeM npeamerta. Y janyapy 2010. ropuHe mpeyseo je
npeaMeTe YIIpaBHOT opemera BpxoBHor cypa Cpouje u 30
OKPY’)KHUX CyAOBa y KojuMa A0 31. aeiem6pa 2009. ropu-
He Huje AooHeTa opAyKa ( 18.091) u y TOj TOAMHU MPUMUO
jour 16.048 HoBux mpeameta (yKymHo 34.139). Y mepuoay
oA 1. janyapa 2010. poo 30. jyHa 2019. ropuHe, YnpaBHU CyA,
je mpuMuo ykynHo 210.955 MHMILIMjaAHMX aKaTa, a 0A TOTa
Opoja je pemweno ykynHo 173.079 mpeamera. Ilpoceuan
MeCeYHY TIPUAMB IIpeaMeTa Mo cyauju je 59,09, a 6poj pe-
mieHux 48,48 npeaMmera. IIpy Tome opujeHTalMOHAa HOpMa
CyAuje YIIpaBHOT CyAa je 25 mpeaMeTa MeCeYHO LITO 3HA4YM
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However, a much greater number of judges (at least 120) is
necessary for providing effective and efficient protection of
citizens in administrative cases. A larger number of judges
would solve the backlog of cases and prevent the creation of
new backlog. In order for a candidate to become an Admin-
istrative Court judge, in addition to being a Serbian citizen,
having a law school diploma and the bar exam, being pro-
fessional and skilled, and having integrity, he/she must also
have 10 years of work experience in the legal profession.'*
When established, the Court had 129 employees. During
the rationalization of staff in 2014, the number of employees
dropped to 124, but for the purpose of ensuring conditions
for normal functioning, the number of non-executive posi-
tions in 2019 was increased by 50 (174 employees in total)
and these vacancies will be filled in the next few months.
Since its establishment, the Administrative Court has
had a very large number of cases. In January 2010, it took
over the (18,091) cases of the Administrative Department of
the Supreme Court of Serbia and 30 district courts in which
decisions had not been made until December 31, 2009 and
received an additional 16,048 new cases in the same year
(which makes up a total of 34,139). Between January 1, 2010
and June 30, 2019, the Administrative Court received a total

102 3axoH o cyaujama, YA. 43-44, Carywbenu iracHuk PC, 6p. 116/08,
58/09 (opayka YC), 104/09, 101/10, 8/12 (opayka YC), 121/12, 124/12
(oaayka YC), 101/13, 111/14 (opayka YC), 117/14, 40/15, 63/15 (oaAy-
ka YC), 106/15, 63/16 (opaykxa YC) u 47/17.
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102 The Judges Act, Art.43-44, Official Gazette of the RS, No. 116/08,
58/09 (CC decision), 104/09, 101/10, 8/12 (CC decision), 121/12,
124/12 (CC decision), 101/13, 111/14 (CC decision), 117/14, 40/15,

63/15 (CC decision), 106/15, 63/16 (CC decision), 47/17



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

AQ CYAlje 3aBpIIABajy CKOPO AYIIAY MECEUHY HOPMY, AU AQ
IIPMMajy BUILIIE OA TOra. YKYIaH Opoj pelleHMX U IpoCceyaH
Opoj pelieHX PEAMETA 110 CYAMjU yKasdyje Ha TO AQ CY Cy-
AVije VI CYAVjCKY TIOMONHMIIM Y TIepUOAY 0A MpoTekaux 10
TOAVIHA YAO>KVIAYM BEAVMKM HATIlop Ada OM ce pelyo mro Behn
opoj npeamera. Ha aan 30. jyna 2019. roaHe ocTaAo je He-
pemennx 37.876 npepmeTa. OrpoMaH NPUAKB IpeAMeETA je
MOCAEANLIA HEAOBOSHO KBAAUTETHOI papd MOjeAVHMX Op-
raHa yInpase, 4YeCTOI HelloCTyIamla 0 Ipecypama YIpas-
HOT CyAQ, NIpolLpeba IpeAMeTa YIIPAaBHOT CIIOpa U yIpaB-
HOT ITOCTYTIKA, IIPOMJCHBAambha OAAATAhA M3BPlIeha YIIpaB-
HOT aKTa IIpe 1 Y TOKY YIIPaBHOT CIIOPA, AABama 3aLUTUTE Y
YIIPAaBHOM CIIOPY y IOTIIYHO HOBUM YIIPaBHUM 00AaCTMMa
(87 3akoHa 0 2014. po 2018. ropuHe) u Ap.

YnpaBHu cyp nma oko 100 ocHOBa criopa u npuMenbyje
npeko 300 MaTepujaAHMX 3aKOHA U BEAMKMU Opoj mopsa-
KOHCKMX aKaTa. [[pepMeTy ce pa3AMKYjy 1 IIO TEXKVHMU - OA
OHMX KOj!l HUCY KOMIIAMKOBAHY HY YMbeHNYHO HU NpaB-
HO, AO TIpeAMeTa M3y3eTHe TEeXMHe Kao LITO CYy: KOHKY-
peHLIja, OAy3MMae AO3BOAE 3a paA OaHaka M ocurypa-
Bajyhux ApyiuTaBa, jaBHe HabaBKe, eMUTOBabe, Bpahatbe
MMOBMHe U obemrTehewe U Ap. KOjU 3aXTeBajy U3Y3€THO
AYTY, YaK BUIIIEMeCeuHy IpUIpemy 3a cybemwe u Hajyeurhe
OApKaBambe ycMeHe jaBHe pacrpaBe. Creun@puuHOCT y
paAy YIpaBHOTI Cypa IpeACTaBma U uumbeHuua Aa 'y 35%
IIpeAMeTa 0CTOojM 00aBe3a IOCTYyamwa y (HApOUNTO) XUT-
HuM npepMmetruma. Hajsehu 6poj ,,xutHux“ npeamera (o
3aKOHY MAU CBOjOj IPUPOAK) CY: TieH3UjcKu (36.538); paa-
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of 210,955 initial acts, out of which it decided on a total of
173,079 cases. The average monthly inflow of cases per judge
is 59.09, and the number of solved cases is 48.48. Having said
that, the monthly norm of the Administrative Court judges
is 25 cases, which means that judges do nearly twice as much
every month as well as that they receive even more than that.
The total and the average number of solved cases per judge
indicates that judges and judicial assistance invested a great
effort in the past 10 years to solve as many cases as possi-
ble. On June 30, 2019, the number of unresolved cases was
37,876. A huge influx of cases results from the insufficient
quality of work of some administrative authorities, frequent
failure to comply with the Administrative Court judgments,
expansion of the subject-matter of the administrative dispute
and administrative procedure, delaying the enforcement of
an administrative act before and during the administrative
proceedings, providing administrative dispute protection in
completely new administrative law areas (87 legal acts be-
tween 2014 and 2018), etc.

The Administrative Court has about 100 grounds for
dispute and implements more than 300 substantive laws and
a large number of by-laws. In addition to this, the complex-
ity of cases varies — from the less complex ones in terms of
facts or legal issues, to extremely complex cases, such as:
competition, revocation of banking licenses and licenses of
insurance companies, public procurement, broadcasting,
restitution and indemnification, and others that require an
extremely long preparation for trial, which can sometimes
take several months, and most frequently the holding of a
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Hu opHocu (13.256); Bpahawe opy3eTe MMOBMHE U o0el-
tehewe (5.577); coLnjaaHa HOBYaHa HakHaAa (2.676); uH-
BaAuAHMHA (1.422), a HApOUUTO XUTHY (OHM 32 KOje 3aKOH
oaebyje pok 3a mocTymnamwe cyaa, oA 12 yacoBa AO HEKO-
AVIKO MeceLM) Cy: 3awTuTa n3bopHor mnpasa (3.061), oa-
Aarame M3Bpllemwa pelrema (8.037) u Ap. YkynaH 0poj je
12.787 HapounTo xuTHUX 1 61.041 XMTHA IpepMeTa.

ITopea Tora, YIipaBHU CyA IOCTYIIa Y IPEAMETMMA 3a-
IITHTE M300PHOT MpaBa Ha CBMM HMBOMMA: OA M300pa uAa-
HOBa CaBeTa MECHUX 33jeAHNLIa, AOKAAHVX, TOKPAjUHCKUX,
napAaMeHTapHMUX, IPEACEAHNYKMX AO U300pa YAQHOBA Ha-
LIMOHAAHMX CaBeTa HAllMOHAAHMX MamVHa. [IpyKame oBe
3alUTUTE U3NCKYje MOCeOHY 24-4aCOBHY OpraHM3aLjy pasa
CyAQ CBaKOI paAHOT AQHA, CyDOTOM, HEAEHOM, IPa3HULIIMA
yak 1 Hohy, MMajyhu y BUAY KpaTKe POKOBE 32 OAAyUYMBatbe
op 48 vacoBa, opAHOCHO 12 yacoBa (€A€KTOPCKU M300pn).
Y nepuoay NpUIIPaBHOCTU 0A 2-3 Mecelja He OAPJKaBajy ce
YCMEHe jaBHE pacIIpaBe, jep ce CyAMje IOBAAYe U3 OAEHEeHA
y CEAMIIITE CYAQ U TIPEAY3UMajY Ce ApyTe crieliuduyHe opra-
HM3aL[MIOHe IIPOMEHe y paAy, Koje omoryhaBajy aa ce AOHecCy
OAAYKE Ca yjeAHaueHMM IpaBHUM CTaBOBMMA U MCTOBpe-
MEHO MCITpaTe yHarpea oApebeHu n300pHM pOKOBH.
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public oral hearing. A specific feature in the work of the Ad-
ministrative Court is the fact that it has the obligation to act
in (particularly) urgent cases in as much as 35% of the cases.
The majority of ,urgent” cases (by law or by nature) are those
related to: retirement (36,538); labor relations (13,256); res-
titution of seized assets and indemnification (5,577); welfare
benefits (2,676); disability benefits (1,422), while the particu-
larly urgent cases (those in which there is a statutory dead-
line for action of between 12 hours to several months) are
the: protection of electoral rights (3,061), delayed enforce-
ment of decisions (8,037), etc. In total, there are 12,787 par-
ticularly urgent and 61,041 urgent cases.

In addition to this, the Administrative Court acts in the
cases pertaining to the protection of the electoral rights at all
levels: from the election of local community council mem-
bers, through local, provincial, parliamentary and presiden-
tial elections to the election of the national minority national
council members. This type of protection requires a special
24-hour organization of court work every workday, on Satur-
days, Sundays, holidays and even during the night, in view of
the short deadlines for deciding of 48 hours or 12 hours (elec-
tor elections). In the stand-by period of 2 to 3 months, public
oral hearings are not held, because judges withdraw from the
Departments to the Seat of the Court and other specific or-
ganizational changes are made in work, making it possible to
make decisions based on harmonized legal stands and at the
same time covering the previously set election deadlines.
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Y CBOM AeceTOroAuilmbeM paAy YIOpaBHU CYA je 610
ypebeH Ha npuiMMMa MoITOBamba U OYyBaa 3aKOHUTO-
CTH, YjeAHauaBamba CYACKe IpPaKce M TPAHCIIAPEHTHOCTMU.
YnpaBhu cya uspaje bruareH y kome objaBmyje mpaBHe CTa-
BOBeE 3ay3eTe Ha CeAHML[aMa CBMX CyAMja, IIPAaBHA CXBaTamba
M3paKeHa y IpecypaMa Kao M CTpydHe paAOBe Cyauja U
CYAMjCKMX ITOMOhHMKA M Ha Taj HAUMH IIPAKCy CYAQ YMHU
AocTynHoM rpabaHuma. ViMa MHTepHeT mpe3eHTalMjy Ha
K0joj ce mopep VHdopmaropa Ha CPIICKOM Y €HTAECKOM
je3auKy HaAasy 1 6asa aHOHMMM3MPAHUX CYACKMX OAAYKa
Koja ce y capapmwu ca Mucujom OEBC-a op 2018. ropu-
He VHTEH3VBHO AOIyHaBa M Koja rpabaHuma omoryhasa
MPEeABUAVBOCT MICXOAQ Y YIIPAaBHOM CIIOPY Ipe MOAHOLIEeHA
Tyx0e. Cya je y cenTem6Opy 2015. ropune, oa IToBepeHuka
3a CA0OOOAQH IPUCTYT MH(OpMaLjaMa OA jaBHOT 3Hayaja 1
3alUTUTY IOAATaKa O AUMYHOCTH, AOOMO HarpaAy 3a AOIpU-
Hoc adupMICcay IIpaBa Ha CAOOOAQH NPUCTYI MHPOpMa-
L[/jaMa OA jaBHOT 3HA4aja ¥ TPAHCIIAPEHTHOCT Y PAAY.
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In its ten-year history, the Administrative Court has been
organized on the principles of observation and preservation
of legality, harmonization of case law and transparency. The
Administrative Court issues a bulletin in which it publishes
legal stands taken at the sessions of all judges, legal under-
standings expressed in judgments as well as judges’ and judi-
cial assistants’ papers and thus makes its case law accessible to
citizens. It has its website, which, in addition to the Informa-
tion Bulletin in Serbian and in English, also contains a data-
base of redacted judicial decisions, which has been intensively
supplemented in cooperation with the OSCE Mission since
2018 and which ensures the foreseeability of the outcome of
administrative proceedings to citizens even before they file
a lawsuit. In September 2015, it received an award from the
Commissioner for Information of Public Importance and Per-
sonal Data Protection for its contribution to the affirmation
of the right to free access to information of public importance
and transparency of work.
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Administrative Court’s Bulletin
photo: OSCE Mission to Serbia
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HapaexxHOCT YmpaBHOI Cypa je BpPAO 3HauyajHa 3a
GbyHKIMOHMCabe KOMIIAETHOI AP)KaBHOT ypebemwa, jep
YIIpaBHMU CYA BPILM CYACKY KOHTPOAY 3aKOHUTOCTH aKaTa
M paja U3BPILHE BAACTHY, Ia 0A €PUKACHOCTYU U KBAAUTE-
Ta 3alITUTE KOja ce Mpy’Ka IpeA OBUM CYAOM 3aBMCU He
CcaMo peaAM3alyja y MpaKkcy yCTaBHUX HayeAd BAAAABMHE
IpaBa U MOAEA€ BAACTH, Beh U KOMIIAETHO (YHKLMOHM-
cambe Ap>KaBe II0YeB OA 3aLITUTE M300PHOTr NpaBa y CBUM
HUBOMMA 1300pa A0 KOHTPOA€E 3aKOHUTOCTU PaAa yIpa-
B€ Y CBUMM CerMeHTMMa. Y KOHTEKCTYy 3Hauaja OCHUBamba
YIpaBHOT CyAQ, CUT'YPHO je Aa ce He ITOCTaB/da MUTAbe AQ
AV je YIIpaBHM CyA OIIPaBAAO CBOje OCHMBAaMbE VAU He, jep
OCHIMBambe OBAaKBOI CyAd MOXeE AQ 3HAYM CaMO 3aKOHUTO
yTeMememe npaBHe Apkase. Ilepuoa op 10 ropuHa Huje
AYT QKO ce IOCMaTpa YKYIIHO Tpajaibe YIIPaBHOI CyAOBamba
y Peny6auiu Cp6uju, aau je AOBOMAH AQd C€ YBUAOM Yy
pe3yATare papa M YCAOBa Y KOjUMa je YIpaBHU CYA QYHK-
L[MIOHMCA0 OA OCHMBama AO AAQHAC, youe KaKO IMO3UTUBHU
edeKTH, TaKO U IIPEAY3MYy Mepe paAu YHampehemwa mwero-
BOT QYHKLMOHVICaha PaAV IIPY>Karba IITO KBAAUTETHYj€E U
eduKacHyje 3alTHUTe TIpaBa rpabaHa y ynpaBHOM criopy.

OcHuBamwe 1 pap YipaBHOI cypa Tpeba Aa ce mocma-
Tpa caMO Kao jepAHa oA ¢asa y pasBojy OBe BPCTE CYA-
CTBA Ha MYTY IpeMa BUIIECTENEeHOM YIPaBHOM CYACTBY
Koje Tpeba pa OyAe rapaHT KBaAUTETHUje U ePpUKaCHUje
npaBHe 3awTuTe rpabana. Apkasa je nmpernosHasa 3Hayaj
YIIPaBHOT CYACTBa, Ia je Kao Lusd HaljoHaaHe cTpare-
ruje pedpopme npaBocyba oo 2018. ropuHe u Haunonaase
cTpareruje pasBoja mpaBocyba 2019/2024. npeaBubeHo
yBoDhemwe BuIlIeCTeNeHOr YIpaBHOT CYACTBa. VI3 aHaAmse
MICTOPUjCKOT pasBoja ympaBHOr cyAcTBa y CpOuju Kao u
ycAOBa y KojuMa (YHKILIVIOHMIIIE AQHAC HECYMIbUBO je AQ
YIIPaBHO CYACTBO Tpeba Aa OyAe A€0 CYACKE BAACTH U AQ

75

150™ ANNIVERSARY OF THE ADMINISTRATIVE DISPUTE IN SERBIA 1869-2019

The jurisdiction of the Administrative Court is very
important for the functioning of the complete government
organization, because the Administrative Court ensures the
judicial review of the legality of acts and work of the exec-
utive authorities, which means that the practical realiza-
tion of the constitutional principles of the rule of law and
separation of powers and the complete functioning of the
state, starting from the protection of the electoral rights at
all levels of elections to the control of legality of work of the
administration in all segments depend on it. Within the con-
text of importance of establishment of the Administrative
Court, it is certainly not debatable whether the Administra-
tive Court has justified its establishment or not, because the
establishment of such a court can only mean that the legal
foundations of the rule of law have been set. The 10-year pe-
riod is not long if we take into account the total duration of
the administrative judiciary in the Republic of Serbia, but if
we take into account the results of work and circumstanc-
es in which the Administrative Court has functioned since
its establishment, this period is sufficient both for observing
positive effects and for undertaking measures for the im-
provement of its functioning for the purpose of ensuring the
best and most efficient possible protection of citizens’ rights
in the administrative cases.

The establishment and work of the Administrative Court
should be observed as just one of the stages in the develop-
ment of this type of judiciary on the path towards the mul-
ti-tier administrative judiciary, which should guarantee a bet-
ter and more efficient legal protection of citizens. The state
has recognized the importance of the administrative judici-
ary, so that the National Strategy of Judicial Reform until 2018
and the National Strategy of Judicial Development between
2019 and 2024 envisage the introduction of the multi-tier ad-
ministrative judiciary. On the basis of an analysis of the his-
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je U3ABajambeM U3 OKBMpA CYAOBA OINIITE HAAAEKHOCTU
yuMibeH BEAMKM HallpeAaK Y OAHOCY Ha roce6Ha Beha cy-
AOBa OIIIITe HAAAXKHOCTU. [IpyAOTr TOMeE je uMmeHuIa Aa
y BeoMa MaAOM Opojy 3emama EBpone ynpaBHe criopose
cyAe moceoHa Beha pepoBHuX cypoBa (CaoBauka, Pymy-
Huja, Mabapcka koja je Beh y pasu popmupamwa noced6Hor
yIpaBHOT cyAQ),'” a pa y BehmHu 3emama nocroje Beoma
pasBMjeHM BUIIECTEIIEHN CUCTEMY YIIPAaBHOT CyAOBaba ca
CIelVjaAi30BaHMM CYAOBMMA IO Marepujama. Aa 6u ce
norpebHa pedopma cripoBesa Ha aAeKBaTaH HAYMH HEOII-
XOAHO je 61IA0 M3MeHUTU paHuje Bakehyu 3aKoH o omreM
YIIpaBHOM IIOCTYIIKY,'"* ma je mpuMeHa NMpPETEeXXHOT AeAa
HOBOT 3aKOHa O OIIITEM YIIPaBHOM MOCTYIKY'® moyeAa y
jyHy 2017. ropuHe. Pap Ha M3MeHaMa U AOITyHaMa 3aKOHa
0 YIpaBHMM CIIOPOBMMA, 3aKoHa o ypehemwy cyaoBa, 3a-
KOHa O MOADPYYjUMa U CEAUIITVIMA CYAOBA U jaBHUX TY>KU-

103 Ha mHunMjaTUBY M y OpraHusanyju YIpaBHOT CYAQ, Y3 OAPIIKY Mu-
cuje OEBC-a y Cpbuju, pana 21. u 22. cenrrembpa 2017. ropHe 0OAp-
aHa je MebyHapoaHa KoHbepeHLuja op HasuBoM ,Opranusaryja
VI HAAAEXKHOCT YIIPaBHOT CYACTBA®, paAM YIIO3HaBamwa, pa3dMeHe UCKY-
CTBa U AMICKYCHje O IPEAHOCTMMA Y HEAOCTALIIMA YIIPaBHO—CYACKMX
cuctema EBpone. KondepeHiiyja je okynmaa npeacTaBHUKe yIIpaBHOT
cyAcTBa u3 caepehux 3emama: Aycrpuja, Yemka Penrybanxa, Ipuxka,
Mabapcka, Ntaanja, [Tomcka, Pymynuja, CaoBauka u CAoBeHMja, Kao
u npepcTaBHuKe 13 Cpbuje - 3eMme poomahuna. YuecHuim cy 6uan
U3 CYAOBa Pa3AMYMUTUX MHCTAHLU. AoOpocaB MuaoBanosuh, Mapko
Aasunnh, Byk Llyunh, 3akmyuny MeljynapogHe kougepenyuje, Cy 1-8
24/17 op, 30. HoBembOpa 2017. ropuHe, YipaBuu cya 1 Mucuja OEBEC-a
y Peny6auum Cp6uju, beorpaa.

104 3axoH o omuTeM yrnpaBHOM noctynky, Caymbenu auciii CPJ, 6p.
33/97, 31/01 u Caymbenu iracuux PC, 6p. 30/10.

105 3axoH o omiITeM YIPaBHOM NOCTYIKY, CAymbenu iracHux PC, 6p.
18/16 1 95/18 (ayTeHTUYHO TyMayete).
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torical development of the administrative judiciary in Serbia
and conditions in which it functions today, it is indisputable
that the administrative judiciary should be a part of the judi-
cial authorities and that a big step forward has been made in
comparison with special departments of the courts of general
jurisdiction when it was separated from the courts of gener-
al jurisdiction. This is supported by the fact that administra-
tive disputes are handled by special panels of ordinary courts
in a very small number of European countries (Slovakia and
Romania, while Hungary which is already in the process of
establishment of a separate administrative court),'®® and that
the majority of countries have a very developed multi-tier ad-
ministrative court systems with courts specializing in individ-
ual matters. For the much needed reform to be implemented
properly, the greater part of the new General Administrative
Procedure Act had to be amended '™, so that the implemen-
tation of the greater part of the new General Administrative

103 At the initiative and in the organization of the Administrative Court,
with the support of the OSCE Mission to Serbia, on September
21-22, 2017, the international conference on the Organization and
Jurisdiction of Administrative Judiciary was held, in order to get
to know, exchange experiences and discuss the advantages and
shortcomings of the administrative—judicial systems of Europe.

The conference rallied the representatives of the administrative
judiciary from the following countries: Austria, Czech Republic,
Greece, Hungary, Italy, Poland, Romani, Slovakia and Slovenia, as
well as representatives of the host country, Serbia. The participants
came from the courts of different instances. Dobrosav Milosavljevi¢,
Marko Davinié¢, Vuk Cuci¢, 2017, Conclusions from the International
Conference Su I-8 24/17 of November 30, 2017. Administrative Court
and the OSCE Mission to the Republic of Serbia, Belgrade.

104 The General Administrative Procedure Act, Official Gazette of FR
Yugoslavia No. 33/97, 31/01 and 30/10
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AalITBa U 3aKOHA O CyAMjama Tpeba Aa TOYHE A0 CPEeAVHE
2020. ropvHe U peaAHO Ou 61AO0 pa pedopma PaKTUUKU
Oyae peaansoBaHa (Aa HOBa MpeXka YIPaBHUX CYAOBa
3amovHe ca papom) Ao Kpaja 2024. ropute. Kao HyxHO,
noctaBuhe ce muTambe MOA€AQ YIPAaBHOI CYACTBA OAIO-
Bapajyher 3a Peny6auky CpOujy kao u yrBpbusama 6poja
NOoTpeOHUX CyAUja. JeaaH 0A MOA€Aa Koju Ou 610 peaaHO
OCTBapyB y OKBMPY MaTepMjaAHMX MOT'YhHOCTM Ap>KaBe je
A C€ YCTaHOBU APYTOCTEIIeH! YIIPaBHU CYA Ca CEAUIITEM
y beorpaay u yeTupu npBocTeneHa Cyaa y IpaACKUM LieH-
TpUMa y KOjuMa Ce CaAd HaAa3e CEAUILTE Y TPU OAESEbA.
IIpu TOMe je HEOTIXOAHO YBECTU Y TPABHM CUCTEM PEAOBHO
IIPAaBHO CPEACTBO IPOTUB OAAYKA IIPBOCTENEHVX YIIPaB-
HUX CyAOBa ()kaA0a), y3 IpoIucBatbe 1 BAHPEAHMX IIPaB-
HVIX CpeACTaBa O KojuMa 0u opAyumBao BpxoBHu kacauu-
OHU CYA, Y KOME je HY)KHO YCTaHOBUTHU MOCeOHO Ympas-
HO oAedere ca AOBOSHUM OpojeM cyauja. HeomxoaHo je
Na)XAVBO YTBPAUTU YKYIIaH Opoj MOTpeOHUX CcyAuja, jep
YKOAMKO Ce He OApeAM TMpaBuAHO Hehe ce nmoctuhu edpu-
KaCHOCT Kao jeAaH oA LymeBa pedopme u HactaBuhe ce
ca 3aocTaluma Koju he poa mpoay’kaBajy BpeMe peliaBarba
mTo he Hy>)KHO Aa BoAu aahamwy HaKHaAa 32 TOBPeAY IIpa-
Ba 3a cybemwe y pasymHOM poky. [Ipuankom oppebuBama
Opoja moTpebHMX CyAMja o HUBOUMA OYAYhUX ympaBHUX
CYAOBa HY)XHO je Aa ce uMa y BUAY: 1) Opoj cTaHOBHMKA
Ha TEPUTOPUjU LieAe APKaBe; 2) OPOj CTAaHOBHMKA Ha Te-
puUTOpUju CBaKor oaemema (Oyayher ympaBHoOr cyaa); 3)
Opoj mpeaMeTa-3aocTaraka Koje HOBOGOPMUPaHU CYAOBU
Tpeba Aa Mpey3My Ha AQH II0YeTKa HOBe HaAAEKHOCTH; 4)
CTPYKTYpPa, CAOXKEHOCT U OYEeKMBAHY NPUAUB IIPEAMETA U
TeHAEHLMja eroBor yBehawwa; u 5) Hopma cyAuja, Kao u
APYT'M 3HauajHU IMapaMeTpy 3a KOje je CacBUM CUT'YPHO Aa
he ce npuaukom papa Ha pepopmu nmojaButu. Buiecrene-
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procedure Act'® started in June of 2017. Work on amending
the Administrative Dispute Act, the Court Organization Act,
Territories and Seats of Courts and Public Prosecutors’ Offices
Act and Judges Act should begin by the middle of 2020 and it
would be realistic for the reform to be really implemented (for
the new network of administrative courts to start working)
by the end of 2024. The issues of the suitable administrative
judiciary model for the Republic of Serbia and determination
of the necessary number of judges will be raised. One of the
models that would be realistically achievable within the coun-
try’s financial abilities would be the establishment of the sec-
ond-instance administrative court with the seat in Belgrade as
well as four first-instance courts in the city centers where the
seat and the three departments are currently situated. In ad-
dition to this, the regular legal remedy against the decisions of
first-instance administrative courts (the appeal) would have to
be introduced, together with the regulation of extraordinary
legal remedies which would be decided by the Supreme Court
of Cassation, in which a special administrative department
made up of a sufficient number of judges would have to be es-
tablished. The total necessary number of judges would have to
be carefully determined, because otherwise efficiency, as one
of the goals of the reform, will not be ensured and the backlog
will remain in place, extending the time of resolution, which
will inevitably result in the payment of compensation for the
violation of the right to trial within reasonable time. In de-
ciding on the necessary number of judges per levels of future
administrative courts, one has to bear in mind the following:
1) the population in the entire country; 2) the population in

105 The General Administrative Procedure Act, Official Gazette of the RS,
No. 18/16, 95/18 (authentic interpretation)
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HO YIIPaBHO CYACTBO U AOBOMAH 0poj cyauja omoryhuhe
cIielijaAusanujy Cyauja 1o ynpaBHMM MaTepujaMa, Kao
VI HEroBame MOCEOHOr YIPaBHO-CYACKOT KaApa OA TIpU-
MpaBHUYKUX AaHA pu yemy je y [Iporpam o6yxke ITpaBo-
CYAHe aKapeMuje MOTPeOHO yBeCTU M 00YKy M3 obAacTu
YIIPaBHOT CIIOpa Ca YIPaBHMM ITOCTYIIKOM.

Ha oBaj HauuH pap ympaBHOT cyacTBa 6uhe edukac-
HVIjU U KBaAuUTeTHUju, omoryhuhe ce rpabanuma npyxate
AEAOTBOpHe IIpaBHe 3alUTKUTe, yuBpcTuhe ce mosuuuja
AP’kaBe y MOCTYIKY NpUAPYKMBawa EY, mto he pompu-
HeTy U BeheM NpUAMBY CTpaHMX MHBECTUTOPA, a TaKohe
VI 3HaTHO CMabUTU M3HOCU HaKHaAa Koje Pemybanka Cp-
6uja maaha rpabaHuma 360r moBpeae mpasa Ha cybemwe y
Pa3yMHOM POKY.
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the territory of each department (of the future administrative
court); 3) the number of cases belonging to the backlog which
the newly formed courts should take over on the date when
their new jurisdiction begins; 4) the structure, complexity
and expected inflow of cases and their tendency to grow, as
well as 6) the judges’ norms and other important parameters
which will certainly appear while working on the reform. The
multi-tier administrative judiciary and a sufficient number
of judges will make it possible to ensure the specialization of
judges in individual administrative matters and for the special
administrative court staff to be cherished from internship; in
this context, the Judicial Academy should include trainings on
the administrative dispute together with the administrative
procedure in its curriculum.

The administrative judiciary will thus become more ef-
ficient and will work better, citizens will be granted effective
legal protection, the state will reinforce its position in the
EU accession process, which will, in turn, increase the inflow
of foreign investors and significantly reduce the amounts of
compensation which the Republic of Serbia pays to citizens
because of the violation of the right to a trial within reason-
able time.
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I'AABA 111

[MPEAMET
VTIPABHOT
CITOPA

Aobpocas Murosarosuli

Hauun oppebuBamwa cappkaja u obuma mpeamerta
YIIPABHOT CIIOPA TMPEACTaBAA jEAQH OA KAYYHUX MOKasa-
Tesda CTENEHA CYACKE KOHTPOAE YIIPAaBHUX aKTUBHOCTU Y
oapebeHoj ApxaBu. Bpcte (He)akTuBHOCTH (yrpaBe) Koje
CY IIOABPTHYTE OBOj BPCTY KOHTPOA€, HAUMH oApebhuBama
006AaCTH Y KOjOj Ce OHA BpLIM (METOA FeHEpAaAHE KAQy3YA€e
VAV eHyMepalje), pa3rpaHnIebe OA APYTUX BPCTA CYACKE
KOHTPOA€ aKTMBHOCTY yIpaBe (HIIp. TapHUYHOT ITOCTYII-
Ka), KPUTEPUjYM 110 KOME Ce KOHTPOAA Bpumu 1 MoryhHoct
YAQKEWma y IPEUCITUTVBAbE VICKApYINBO IIPABHUX MU Takba

150™ ANNIVERSARY OF THE ADMINISTRATIVE DISPUTE IN SERBIA 1869-2019

CHAPTER III

THE SUBJECT
MATTER OF THE
ADMINISTRATIVE
DISPUTE

Dobrosav Milovanovic

The method of determination of the content and scope
of the subject matter of the administrative dispute repre-
sents one of the key indicators of the level of judicial review
of administrative actions in a state. The model of the admin-
istrative dispute is defined by the types of (in)activity (of the
administration) subjected to this type of review, method of
determination of the area in which it is performed (general
clause or enumeration method), delineation from other types
of judicial review of the action of the administration (e.g. civil

*AyTop je peaoBHu npodecop IIpaBHor dakyAaTera YHMBep3uTeTa y
Beorpaay.
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*Author is Full Professor at the Faculty of Law of the University of
Belgrade.
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1 KOjux (MaTepujaAHOTIPABHUX U/UAU MPOLECHUX) UAU U
YMIeHNYHVIX NTATalba, OTIPEAESYjY MOAEA YIIPABHOT CIIO-
pa. Takobe, y cAy4ajy ABOCTEIIEHOCTM OAHOCHO BUIIIECTE-
IIEHOCTY YIIPaBHOI CYAOBaiba, LIEAOBUTO CAarA€AaBambe
IpeAMeTa YIIPaBHOI CIoOpa MoApa3yMeBa y3MMaie y 00-
3Mp YHYTpallllbe pacriopeAe HapAexXHocTu. Ilopep Tora,
IpeMa BpCTU MHTepeca KOju je IpeAMeT 3allTUTe Y yIIpaB-
HOM CIIOPY Pa3AMKYjy ce Cy0jeKTMBHM (IIpMBaTHU MHTe-
pecu), OHM KOjU Cy Ha TPAaHULY CY0OjeKTUBHOT U 00jeKTHB-
HOT (HITp. 3aIUTUTAa MMOBMHCK/X IHTEPECA AP>KaBe), Kao 1
00jeKTMBHY yIIpaBHU CIIOP (TA€ je TpeAMeT 3alITUTA jaB-
Hor uHTepeca). C Apyre cTpaHe, pa3BpcTaBaibe Ha IPBO-
OVTHY ¥ HAKHAAHY YIIPaBHMU CIIOP BPLIM Ce IIpeMa TOMe AQ
AU je IpeAMeT cIiopa yTBphuBame 3aKOHUTOCTY YIIpaBHe
aKTMBHOCTU MAMU je MaK MIpeAMET CIIopa OLieHa 3aKOHUTO-
CTY aKTMBHOI VIAM TTaCMBHOT HeU3BpILIEHa CYACKe IIpe-
CYA€ AOHeTe y IpBOOMTHOM yIpaBHOM criopy. KoHauHo,
paAM MOTIIYHOT pasyMeBamwa 3Hayaja u craryca (mpeaMe-
Ta) YIIPABHOT CIIOPa, MOTPEOHO je caraeAaTy aKTUBHOCTU
KOje Cy, IIOpeA YIPaBHOI CIOPa, Y HAAAEKHOCTU peAe-
BaHTHOTI CYAQ, KaO U HUXOB YTULQj HA AEAOTBOPHOCT U
epMKaCHOCT pelllaBamwa yIpaBHMUX CIIOPOBaA.

ToxoM umcropujckor pasBoja ympasHor cropa y Cp-
Ouju, Mewao ce HauMH OApehuBama cappskaja U obuma
IEroBor npeapmera. To je 3aBUCHAO He CaMO OA HauyeA-
He ToTpebe Aa ce, papu 06e3behewa 3aKOHUTOCTU papa
yIpaBe U 3alUTHTE IpaBa U MHTepeca MOjeAVHALA U bU-
XOBVIX OpraHM3alyja, 00yXBaTy LITO MMPY KPYT aKTUBHO-
CTU yIIpaBe, HErO ¥ 0A KOHKPETHOT MOAUTUYKOT, COLIMjaA-
HOI' U TIpaBHOI KOHTeKcTa. Ilopea Tora, op 3Hayaja je u
MpaKTU4YHa MOT'YhHOCT Bohemwa ynpaBHOT criopa, Hapo4u-
TO IIoTpeba opraHa yrnpase A2 AEAOTBOPHO ¥ EKOHOMUYHO
byHKUMOHMIY Yy M3BpIIaBamwy CBOjuX 3apaTaka. Crora je
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litigation proceedings), criteria for review and possibility to
engage in the review of just legal issues and which legal issues
(substantive and/or procedural), or also of factual issues. Also,
in the case of two- or multi-instance administrative courts,
the comprehensive observation of the subject matter of the
administrative dispute means that the internal distribution
of competences has to be taken into account. In addition to
this, according to the type of interest protected in the admin-
istrative dispute, we can distinguish between the subjective
(private) interests, those that are in between the subjective
and objective (e.g., the protection of property interests of the
state), as well as the objective administrative dispute (where
the subject matter is the protection of a public interest). On
the other hand, administrative disputes are classified into the
original and subsequent depending on whether the subject
matter of the dispute is the determination of the legality of
administrative action or if the subject matter of the dispute is
a decision on the legality of the active or passive non-compli-
ance with a judgment issued in the original administrative dis-
pute. Finally, in order to fully understand the importance and
status (of the subject matter) of the administrative dispute, we
need to observe the activities for which the relevant court has
jurisdiction, in addition to the administrative dispute, as well
as their influence on the effectiveness and efficiency of resolu-
tion of the administrative dispute.

During the historical development of the administrative
dispute in Serbia, the method for determining the content
and scope of its subject matter changed. This did not de-
pend only on the general need to include the widest possible
scope of activity of the administration in order to ensure the
legality of work of the administration and the protection of
rights and interests of individuals and their organizations,
but also on the specific political, social and legal context. In
addition to this, the practical possibility of holding the ad-
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IpeAMeT YIIPAaBHOT CIIOPa Y BEAUKOj MEPU 3aBUCHO OA (He)
yCIeUHOr OaAaHCHpama HaBEAEHMX BPEAHOCTU U OKOA-
HocTu. KoHauHo, yBobewe 1 00MM mpeaMeTa ympaBHOT
CTIopa 3aBUCHAM CY U OA MOT'YhHOCTM KOHTPOAE IHOjeAU-
HUX aKTMBHOCTU YIIpaBe, BaH YIIPABHOT CIIOPa, Ha HAYMH
KOj/M Ce KBaAUTETHO LITUTe MpaBa rpabaHa.’

HaueAHo nmocMaTpaHo, YIIpaBHM CIIOP MO>Ke OMTY Op-
raHM30BaH 10 CUCTEMY reHepaAHe KAay3yAe, Kapa ce OH
AOITYLITA Y CBUM ITOCEOHUM YIIpaBHUM obAacTrma. Meby-
TuM, Moryhe je (3aKoHOM) 13y3eTu U3BeCHe yIpaBHe 00-
AACTHM Y KOjUMa Ce He AOMYyLITa Bohere yrnpaBHOr criopa.
CynpoTaH je cuCTeM OpraHu3oBama yIpaBHOT CIOpa I0
METOAY eHyMepauuje - TAe 3aKOH U3puunuTo oApebyje
yrpaBHe 00AaCTM y KOjUMa Ce MOXKe BOAUTU YIIPaBHU
Criop, UCKnYyuyjyhu TuMe cBe Apyre obaacTu.”

C Apyre CTpaHe, HE3aBMCHO OA IIPETXOAHO M3a0paHor
MOA€AQ, IPEAMET YIIPAaBHOT criopa opapehuBaH je y reopuju
Y TIPaKCy PasAMYUTO U Y OAHOCY Ha KPYT (He)aKTMBHO-
CTU opraHa ympase. AaKAe, Ad AU Ce YIIPaBHU CIIOP MO>Ke
BOAUTH IIPOTMB [TOA3aKOHCKMX aKaTa yIpaBe, yIIPaBHUX
aKaTa, YIPaBHUX PaAM, YIIPAaBHUX YTOBOPA, rapaHTHUX
aKaTa, IPy>Karba jaBHMX YCAYTa, aKaTa IOCAOBamwa, hyTamwa
yrpaBe. Haume, cBaka oA OBMX aKTMBHOCTU MO>K€ MMAaTH
oapebeHy npaBHM UAM QaKTUYKM YyTULIAj HA MTpaBa U MH-
Tepece MOjeAVHALIA U IhUXOBMX OpraHM3alLija, KOjy HaBe-
A€HUM (He)aKTMBHOCTUMA Mory 6utu noBpebenu. Ilpas-

1 Bua. Borpan MajcropoBuh, 3akox o yipasHum cilopoBuma ca ciipyH-
Hum komeHitiapom, CaBe3 yApy)Ketba IIPaBHMKA JyTOCAaBUje, U3AAbE
“ApxuBa 3a mpaBHe U ApyLITBeHe Hayke’, Beorpap 1952, (y AameM Tek-
cty, B. Majcroposuh, Komenrap 1952), ctp. 7-8.

2 Ibid., ctp. 8.
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ministrative dispute is also important, particularly the need
of administrative authorities to be effective and efficient in
performing their tasks. Therefore, the subject matter of the
administrative dispute largely depended on the (un)success-
ful balancing of these values and circumstances. Finally, the
introduction and scope of the subject matter of the adminis-
trative dispute also depended on the possibility of reviewing
some activities of the administration, outside the adminis-
trative dispute, in a way that would ensure quality protection
of citizens’ rights.!

Generally speaking, the administrative dispute may be or-
ganized in accordance with the general clause system, when
it is allowed in all individual administrative areas. However,
some administrative areas in which the administrative dispute
is not permitted may be excluded (by law). Opposite to it is the
system of organization of the administrative dispute accord-
ing to the enumeration method — where the law specifically
defines the administrative areas in which the administrative
dispute can exist, thus excluding all other areas.?

On the other hand, independently from the previously
selected model, theoreticians and practitioners have also pro-
vided different definitions of the subject matter of the admin-
istrative dispute according to the scope of (in)activity of the
administrative authority. In other words, whether the admin-
istrative dispute can be initiated against by-laws of the admin-
istration, administrative acts, administrative actions, admin-
istrative contracts, letters of guarantee, provision of public
services, business acts, silence of the administration. In fact,

1 See, Zakon o upravnim sporovima, sa stru¢nim komentarom, Bogdan
Majstorovié, the Union of Jurist Associations of Yugoslavia, Edition of
the Legal and Social Studies Archives, Belgrade, 1952, pp. 7-8.

2 Ibid p. 8.
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Hu cuctem Cpbuje je Takohe y CBOM pasBojy MeHao OA-
pebee mpeasMeTa ynpaBHOT CIIOpa, MaKo Ce UCIUTHBabe
3aKOHMUTOCTY KOHAQUHMX YIPAaBHMX aKaTa MOXXE O3HAYUTU
Kao KOHCTAHTA.

1. ITepuop KpareBune Cpouje

Pa3Boj ynpasHor cyactBa y Cpbuju 3amnoyer je Ycra-
BOM 0p 1869. ropuHe npema Kome Ap>KaBHU CaBeT Iyou
YA€O Y 3aKOHOAABHOj BAACTH, & KaO TAABHM 3aAaTaK AO-
Ouja “pa pacMmarpa u pelasa >kaAbe MPOTUBY MUHUCTApP-
CKVUX pellle’a Y CIIOPHUM aAMUHMUCTPAaTUBHUM IUTaHU-
Ma.” Tume je yBepeH mojaM “apAMMHUCTPATUBHOT CIIOPA,
IO yTAeAy Ha dpaHLycku “contentieux administratif’® Taj
II0jaM je U 3aKOHCKM AedMHUCaH 3aKOHOM O TOCAOBHOM
peay vy ApxaBHoM caBety u3 1870. ropune: “ApAMMHU-
CTPaTUBHMU je Criop caMo u3MeDhy MpuBaTHOT AULia ca jeAHe
VI YIIpaBHe BAACTU C APyTe CTpaHe; a IOCTOjU OHAE TA€ je
HapeAOOM MAM pelllereM yIIpaBHE BAACTY IPUBATHOT I10-
BpebheHo npoTuBy 3akoHux Hapebhemwa. ITo Tome Huje criop
OHAE TA€ je OCTaBA>EHO MUHMUCTPY VAU QAMUHMCTPATUB-
HOj BAACTM KaKO AQ TOCTYIY, OLeHU VAU pemy cTBap.*
Mebytum, moTpeOHO je UMaTU y BUAY U OAPEADY UCTOT 3a-
KOHa Koja mpeABuba Aa “ako je 3aKOHOM CaMO MpPOMMCaH
Ha4MH, KaKo AQ Ce CTBap Ca3Ha MAM U3BUAM, VAU Y OIILTE
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each of these activities may have a particular legal or factual
influence on the rights and interests of individuals and their
organizations that may be violated through the above men-
tioned (in)activity. Throughout its development, the Serbian
legal system changed the determination of the subject of the
administrative dispute, although the review of legality of final
administrative acts may be described as a constant.

1. The Period of the Kingdom of Serbia

The development of the administrative judiciary in Ser-
bia started with the 1869 Constitution, according to which
the Council of State lost its share of the legislative power,
and was given the principal task “to review and decide on
appeals against ministerial decisions in disputed administra-
tive issues” The notion of “administrative dispute” was thus
introduced, on the model of the French “contentieux admin-
istratif? This notion was also defined in the 1870 Rules of
Order at the Council of State Act: “The administrative dis-
pute is a dispute between a private person on one side and
the administrative authority on the other; and it exists where
an order or a decision of the administrative authority has
violated a private right in contravention to the mandates
of law. According to this, it is not a dispute if a minister or
an administrative authority applies discretion in deciding
how to act, assess or decide on a matter”* However, we need

3 C. CaraauH, YilpasHo cygcitiso, 0Bogom ciioiogummwuye paga Ap-
wasHoi caseima 1839-1939, ctp. 180.

4 3aKoH 0 HocA0BHOM peqy ¥ ApmasHom caseiiy, Ap>KaBHa IITaMIIapuja,
Bbeorpaa 1870, 1-20, ctp. 13 n C. Carapus, cTp. 181.

3 S. Sagadin, Pretsednik Drzavnog saveta, Upravno sudstvo, povodom
stogodi$njice rada Drzavnog saveta 1839-1939, p. 180.

4 The Rules of Order at the Council of State Act, State Printing Office,
Belgrade, 1870, 1-20, p. 13, and S. Sagadin, p. 181.
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Kako Tpeba Aa ce y AOTMYHOj CTBapy IOCTYIM, a OlieHa
1 pelllee caMe CTBAapy OCTaB/»EHO je MUHUCTPY, OHAQ Ce
HaAAEXKHOCT CaBeTa CaMO Ha HauMH MPOCTHpE, Na KaA je
MUHUCTAp MOCTYINO, AU AOLHUje, Ha MpuMeADy caBe-
Ta, MOCTYNM IO MPONMCAaHOM HA4yMHY, CaBeT Adde HUje
HapAA€XKaH®

Y ckAapy ca yCTaBHUM oApepbama, Ap’kaBHM caBeT
je 3akoHOM o Ap>xkaBHOM caBeTy 13 1870. roprHe A00MO
IIPaBO Aa KOHAYHO pelllaBa aAMMHUCTPAaTMBHE CIOPO-
Be U TVMe IIOCTAO NMPaBM aAMUHUCTPATUBHU cyA. OBUM
je yIpaBHa BAACT IIOABEAEHA NOA NPAaBHY KOHTPOAY TeAa
KOje je, MaKO Yy CaCcTaBy U3BpIIIHE BAACTY, HE3aBJMICHO OA e
pelraBaAo criopoBe usMeby rpabaHa u ynpaBHe BAacTu y
MOCTYIIKy CYACKe IIPMPOAE, KOjU je MPY’Kao 3HadajHe ra-
paHLVje 3a TpaBHY MPAaBUAHOCT AOHETHUX peliewa.® [Tpea-
MeT YIPaBHOT CIIOPA Y OBOM ITEPUOAY O1Aa je 3aKOHUTOCT
NojeAVHaYHMX (YIIpaBHMX) aKaTa YIPaBHMUX BAACTU AOHe-
TUX y bopMu HapeAbOU’ U pellewa, KojuMa je nmoBpeheHo
IpaBoO MPUBATHOT AuLA. VIckmydeHa je MmoryhHOCT oljeHe
LIEAVICXOAHOCTH, Kao U criop 36or hyramwa ynpase, oAHOC-
HO HEAOHOIIeHa YIIPaBHOT aKTa.

5 3akoH o ocroBHOM pegy ¥ Apmasrom caseitiy (1870), cTp. 13-14.
Ibid., cTp. 181-182.
7 Muiimema CMO AQ OBAE HUje pey 0 HapeADaMa y CMMUCAY OIIITUX

[e)}

IIpaBHMX aKkara Kao y Baxxehem mpaBy Cpbuje, 0 uemMy AeTamHuje y
aHaAuM3M neproaa nusMehy ABa cBercka para.
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to bear in mind another provision of the same Act, under
which “if the law only regulates the way in which a matter
may be found out or investigated, or, generally speaking,
how to act in the particular case, and the assessment and
decision on the matter is left to the minister, in that case
the Council is competent only for the method, and when a
minister has acted, or later, at the objection of the Council
acts in the way regulated by law, the Council does not have
further competence.”

In accordance with the provisions of the Constitution,
under the 1870 Council of State Act, the Council of State
was granted the right to finally resolve administrative cas-
es and thus became the real administrative court. This has
brought the administrative authorities under the legal con-
trol of a body which, although a part of executive authorities,
independently from them solved disputes between citizens
and administrative authorities in the proceedings of judicial
nature, which provided significant guarantees for the legal
correctness of adopted decisions.® The subject matter of the
administrative dispute in this period was the legality of indi-
vidual (administrative) acts issued by administrative author-
ities in the form of orders” and decisions, which violated a
right of a private person. The possibility of assessing the ex-
pediency was excluded, as was a dispute in connection with
the silence of the administration, i.e. the failure to adopt an
administrative act.

5 The Rules of Order at the Council of State Act, 1870, pp. 13-14.
Ibid, pp. 181-182.
7 We believe that these are not only orders within the meaning of

)}

general legislative acts, like in the applicable Serbian law, which will be
discussed in greater detail in the section analyzing the period between
the two world wars.



150 TOAMHA YITPABHOTI CITOPA Y CPBUJN 1869-2019.

poana GubanaTexa
CP Cponje

73227

Orrama 4. — Be. 76 Oeras, & Amrmas CPICKE4HOBIHE

150™ ANNIVERSARY OF THE ADMINISTRATIVE DISPUTE IN SERBIA 1869-2019

Eroreas, 1901, Toanna LEVIIL = Creasa 360,

Byper pemass somsano Hapoams Ceymmrasa
P Apyros mpar[ecy, ano fm ra CeEat nocse mpeor| pes
CHYNUITUHCEOr TPOTRCCA ¥ WoM IIMens,

Haan 63,

Ba ppewe Tpajama pasa ¥ Hapoanow lipeicras-
WIEITE} RAAFOBE Ofn AcMn wMaly 00 BETHAEST AR-
napa gmesmums. Tpeacesnnze Cenara u Crymmmns
mesjy cem Tors n oo 5000 wmmpa rogmmwers go-

ARTES.
Yeam 64

[Mocaopmimn 82 ofa avwa mepasche co EAp-
AETHM SAROHOM.

. Hapouwa Cxymmrmes
Linm 65

Hapoamy Crynurmaiy oCTAIGAJY RAROSIM (o= |
cAnNmID, Eoje mpm u.gﬁo)ln fupa oo oapesfass|
opors Yorama § WafOUGra. SaKONA.

Hapoamux nocasmma mwa §30.

Beorpas (Wpa ABE DOCAMIIRS, & CEPYIERS Ba-
poEIT, R0 N ONITEHG TAKOBOEA 8 AOGpEmCKES, W0 )
§oamer, Ocraan Gpo) Gepaly oxpysa Do onpysEMM
ANETAMA DpEMB CpaIMepa cBora cramomcnrTed. V|
cokgo] oHpyRE0] aeoTn Mops GuTH jeann EALARART,
wojw o capumo sanpaver ¥ Cpénjs wan Ha cTpasn.
Bapopos co mpommeyly Gamme oupebe.

asu 66,

Bupxise jb OCCAaiBES RODOCDOANS, & FALSAIRG
1o Tajuo.

Waan 67

Mowce Gt mualipan 8 noccsemis ¥ Hapoasaj
Catymerrmm ;
3} kojic jo pobesw man opapohesw cpem rpa-
g

G moju yRma coa rpabamcin W DOANTHURE

Bl woji Jo wanpEmo 30 rosuus;

©) mojn trasmo mmss ¥ Cplsje:

S e ———-————

8 mofn Apwsnm pushs roanmes wajusmes &0
AHH. EepOcpeane mopede. Ioamno wo masha mR ro-
AUHY DOPEEE, AUHAEYIO CF DOPSCKEM FILSURELAMS 30
OOCABARE TER FOARIE.

Aanm aapowATH W omm ami, wojs Gy capanuue
sawyATer ¥ CpOuE mun Wa oTpamW, Mory amm Oa-
pams W ako mashaly 30 ANRADA TOAMEIES Heno-
cpesie Bopens

Yaan B3,
Ha sory Gure mocasamum y Hapoame] Cxyn-

al moju ssex Gupasyor mpana wesajy, mam ra

umou-m:n, oo masnona Haca-
wncner Cyas, Tpescasnees # wanona Fisnss Koa-
Tpoue, Tlpeacesimas Ansaaamomar Cyas, [Tposocopa
Boanwe m cpesnus mross, Vupsmsmes Momonods,
Enfincresapa Haposme Exfamotans, asmapa, rma
HLADA M G UHMOBIHMA WA PRCTOLOMEILY Wik ¥ Dan-
uuu o8 £ CHpAILAL SAKYITET;
B} pegcosmum ommrmma ;
r. Coemiremmn ofa peia.
“aan 69,

Mocasumarn MARANT TPAJG NSTIDE FoANRL.

MNocasinaze MusLiaT TGN 0ka) HOCASMNE, KOjn
B3 Tpajaine MAEARTA sofije masheay Apaawiy s
04 Apime SANGCIY Cayswly, CTAMMY RAM DpaEpe-
mesy, xao wooma) mofu sa To spess, ano [ Ymmon-
new, Gyas yuaopeker.

Fojn osnu manmecw sarylie massr woms S
mosCEA. GNpAR, AMO TO AONYUNTA GCOE HOBE HO-
AnEa).
=, Camar,

“Lamu 70,

[TpsoToscHAc sNs, KAy (OCTANS NYROLATA,
Apxneauceon Beorpagcsn m Emmexon Hmmin oo
npaEy ey wasmomn Céiara,

Cex mux Conar cacTamsmajy:

aj Tpagecer wasmons, Eoje Hpas wsemyje ma
QPG MIUBOT |

61 ocaumaset wisnomd, of kojme Beorpas fwps
JBAROT, B COMAMBASCT OOTAAE WABOPRR ORDYSE, mja
he maSopme sakon oapsswra.

Cam wannonn CeSATS AOAMNY SALLETHY A0 It
Hapognn Tocssnm.

SYaan 7L

Maiigat HBa0pannY Lranosa Cenata Tpaje mect
rogma. BApame je COUATORS MOROCHEARG, FASCANE
o Tajmo.

aan 79

Mowe JuTa nocTanbed mam wEs0pAR Ba cee
BATORS:

a] Eoju §o pehase BAR OpEpabARN CHREKR Fpa-

6} wojn ymama coa rpabancus w BosrTETm

vl mejn cramne mups ¥y Cplajn;
£l maju je sampumwo 40 romma;
Al woji Daska Aphcass roammmm majuame 200
AR HEOOCPRARD OO[E3s, WTO Co LORASYJe NOTHIKNM |
RETEAAMD 00 DOOARAINS TR FOqMRD.

OBy B0, peahams 0o-[Ge. QMM cc oTABBAjY ¥ Gemcuy Kad UaBpme 0
“Er;&':tb‘l u;:j': nyrﬁiugﬁ!;vmuau A | OIS BT Hense Mory SrTil CTAELGER § 1od-

Hapegme C ; hemepasn )‘.ij ako cy Maspmran §0 roames apEanme caymde,
nemq: mam ¥ ooTaBInn; mpehannes Wpa u— WA KD Gy TaRo ouemohiLie A3 e Mory nmme wpe
BeTHNER, A e | arivrn ERG]Y AVERNCST 1AM AKO TO CAME FATPANE
arearrn ¥ ARd \pIRABIN CABOTHRE AOSTANS MIOEHCTAD, the-

Yann 73, |rumo o mecTo y Cawery me nooymabs, 3 Fap Upe-

He wory GUTE ooiaTapE mn‘. wmmganp, | CTawG GETH MIBIHETAD OB o6 Bpaha W ceofe wecTo

aypson y Camer.
aremava, wao W Onajy omux, wajm upu.l wanny &8, Caso y caysaly xis 08 y Casery oorao sami
c.ml',.w s.m..’gup.n 28 nocsaniks ¥ Hapos- | Gpoj wiseons, 04 6paja roji sakos o Tlocosmon Pesy
woj CrymuTEE v Apmanion Casety yrephyje sa Acuowess uyso-
Choictppst oA 3acTancut se wory Gwra Gmpass BASNE GLIYNS, DOTFIARA 8 OAMAT TOAWKD MOOTH,
|sa winmome Cenara Hero rtamo we Mory Savm smwoaiod je porpebige 1o aa Caser mome paerm.
| mammomosann, ocmm heaepaas y Opoly majewmne 4o Tlnrs je camerimumus on roumzy 10.000 an-
werrupm, | mapa. Adosstan opoaceamey Casera 4000 gmmupa
Cnecrremmun ofin poas wory GuTh fmpamt ¥ rogmEme.
| Comar. e “Laam BS5.
oo apmn CaBeT WA OBO AYMEOCTH:
Yimonme, Inwl Ju mnmn. "3 wome ST ,‘J;p:'. pacwaTpL i pumun“um waabass {1
|7un ¥razs, wojuen ce wpehajy samoim opEsaTmL

saramAscETe m_umn cem awo Jo H’\'W"‘“ﬁ” ml"P"-"“ Tasmis  Howrposa waa npano As ce maiu

ammL Apmanne caymGo wan jo TaKo muo Apmase, 360 jo YEAS0M EAEAD AQMARI

Mome NPEITH CHOJY CAVAGY. Il-l“op!julm mrrepec ,uoapeben y mopmer Boje-
Wans 75, | Asmana,

Coiar ce coamsa y wers sax mad u Mapoaus 1) 4a packatps § pousass maile BpoTum M-

CRYIIITARS, § NPECTAje PaiaTh kAL ¥ oua. |umoTapcsit peiiiia J APCAMOTIMA alMMRACTRA-

Censr £o MIRAA We pacHyIETA, |Tupmnr omops. (baxss poess. dpsasior Canern

oOEDEDEL o 8A MEERSTRA

v
* 3 aa pacsatpa @ peu:m o m-m npeTED
MmrmeTpa pomema,
asw' 76 #a roje mmwnp Wije RO SANOIY IESLAGHKAN, HAT

Ha npry Apaass Yupase, Rozocpeyun ooa Kpas| *0I% BPISSs KDY BATOBD SAKONON axpehene. -
s, crofe sommeTpe, Kpas meeiyje jaasorn o4 s ori. Oza oy pemena ofanestia 3 MERACT pi
34 HPEASEAMNRL, ROJE Wome ST A Ges mopresia| ) AR POSISNA NOUMMND O MALISENOSTE ¥ GAY-
CTymajyhit ¥ AYSNOST, MERSGT{E oAAsy Npey[98fY CYROGA wEehy SAMUNMOTPATEBSIC BAACTIL
Kpasew snnsersy, 13 b Gam sopen Kpasy, w an 5] A& peluaEs O DpHPeInus ba DoTpele onpyra,
b CABDOEG BEUNITH YOTABE § FARORCES OApeae. | CPERODA W OuIITMNS, RO SpWpRSE NpEMLSS ayay,
MOy CAMA YUABIE BAfeT OO sanony ouodpans. Hewo

Hasm 7. TREO W O BAAYRARARY URPYTA, CPEIOES N ONNITRERA.

Hujeasn waan Hpassncror Joss we uome Gure 8] an paclpass nposaly ¥ cuETe 07 yhEsae

MURRCTAp. REMOMPETHEE  ACfApS  DRDYMUNT, COOCEHX H 06-
Casn TH ArTERCERY,

“9] 4B JemINA O PACROAOBARY OMRX CyMa 33
nor Tpeactanmmmres. (64 Gy A0MA AYMEA cagay- 'ﬁ“'l“_u‘:: 6 TOMNIAAD A GO MeMAfy 04 HFAL ma-
I, B To saTpame, e

mwﬂwa;et;r::uury ﬁ‘::r pocanmina y Hapos- 8] as saofpana RopaAsEsms issehy Apwass u
moj Crymrramm, wern oyres wapoamor mafiopa mo- Dojesanx JEnn, Koja G866 00 ApUABIG HHTOPOGO
CTATH CEEATOpL EAG EOPNCHA DOEASLAR.

Kag nocismng Hapoase Crymnmmue nae cega- W A3 pomana AL AR 0O SAROMY MMA MECTA
TOP RO & HAPOA SMAAfpED MOCTANS MENRCTAR, Ty(n |SAFHIEMAHY 7 acfapa ma POAIY

Mitmerpi WAy NpicTyos ¥ ofa ioun Hapos-

He S morpedy.
ceo) s WI M r,uw'plla MAYIETHO CTYmARS ¥ CPECRG
“aan TG
Mauumcpm cy sa cogja aesa carosopun Kpany 11) 45 paolipams eusmume WEASTES 03 On-
® Hapoamos Tlpoacrannmmrsy, WTers KpeAnts, sapehemors GypeToM 3n BENpLARE
[lncateara mAs youesa napaits hpama e um norpedie, TAG T ABAMGIND FIOTPeALARANG KDaATTS,
ME Y ROjeM CAytAjy samaow P h wa rpalenmce, ¥ woaumo G EILSTARK ¥
BOpIOCTR. nojesnuny cayuajencua Gmo webm oA cyue Kojox
Hanu B0, MERNCTAR MOME 00 SAKOHY CAM PACOOALSATIL
Kpas n Hapoano Mpestrasinsrmno muay mpass 19) an Bpom oocuowe, mojm Gt uy pamd mme
OETYNEETE MEHCTA Tl sApehen Gaan,
&), 32 maanfy Sesao n Basssoua; Yaan 8.
62 =3 mospeay Yetasa W yorammmx upasa cpe-| ' pea ¥ Canery oapesnd
crmx rpabama; ©8 COBGAHNM BAKGROM, :
BY. B OpEMLILE METL
;L- 13 DABPEAY KL § u)‘u}‘]ﬂn- e VIl
SAPChOMDE Y SARCHY O MHMNCTAPCKHO] CATOROPNOCTE,
Obe RpMBAES SACTApODA]Y UeT POANMA KO M- Cyaces sasor

HrARGM ALY, Uanw B,

Saan B1. Mpania co wapuie oo saEoAy, & ¥ o Kpabs.
fpeator 2a coTymby MMENCTPA He WOWCO 0O ¥ mapiEnAmy OpasAR OYAGEE CY HOANNCHE.
FOOTH ¥ DOCTYOAN A0 TS WMCY TOTONCAAN HA|MAS Hapomrrew sancmos ypehyje ce yerpojerse ay-
20 wanmcsa Hapoame Crymmrsie. A0BL 0O IAESY WEIARHGROCTIL CYACRO B HBKPATHO-

An co summeTaAp oUTYRH DoTpebun jo aa jo ran-|cTH craufa.

Ca40 34 TO A0 TPehMES o4 wesonyoHora Gpofa mo=| Hikaxar cya wm cyscmo ypokoms mi uasiom.

cansmis, |moer me sory ob mm yoTancmmTe, wn wnwenw,
Onrymba wmmmerpa, peanou oafasens, me sown | FERNYTE ADYRue 060 BANOWOM.

4 BNIDE OONOWNTH 33 WETO ARAD, Mpeinanma werpars n cyhens ¥ roky (wfoan-
MmmcrpeMa cyam Conar, '-qu MOA HENCUNTIMKEE KPUBILS He MoMe e
TMoceGue oapeslis o MIOMECTAPCRO] CAFGROPNG-

CTH FTRPANAG &0 HADCUNTIM SAROMON. vin

Hasa 52 Apmanme pREANCH]e
Bt ppuerassa Haposwe Criyunrmume Kpas ne Yaan 68
MO T AMRCCTEDATH, RN ONPOSTITN, MN CMATETI kit S Ba A
BaSY OOyhaIOM MMRWETDY, RIFTR ASTATY AL TN E cpncsn rpahaim nasha dpsians aopesy.

Huxc o8 me woaie 0caoSoANTH BOpesa coM cay-
RNjEBS 3NEOWOM TPAADMbEREY.
u SanBose Hpaasackor Joma e Dass

OpENENYTR W OCYAY COPERITH

vl hajy mumume nopess.
Apmazsm Cazer "Laax BO.
1 83, Hunaxon nences, wtacormes, en marpass 56

MOME OF AATH HB ADGHABHE ¥, W a4
Caser cocvambajy 15 wanwona, mjo oAy OCHOBANNL , ARO HHj® mA

A pmanas

Epas mmemyje wsmehy sammeacoasws waanons Ce-
ot oy “ann G0,

Caane rogmme Haj Tipser o~
e poans [ipsorarmurso ou
Gpana Apxaxin Byger, woju m &)
% SR e P o i BREATE Sand Ga POAREY
EABHHY CIHORMODCGL, AAT APAUARHR CABSTHILUM  HE Byyer et wopa nosmocwrn Hag -
uory Ut UPOTMB GBOJe DO YRACIbENM ca oHOJRX | LITHHA ¥ caMoa nlam;e, e pgr:_‘";.la]ejwm e
MOTA, MM TPSBEARHN ¥ ARYTA SBAks ApCaEde caym-| Bygerou nogmoce ce cmarss Banpmme Pasyn mo-

Ycras Kpamesune Cpouje u3 1901. roanne 4aan 85. Ycrasa

uzBop: Hapoana bubanorexa Cpouje 13BOP: APXUB CPIICKMX U jYTOCAOBEHCKMX CAY)KOEHNX TAACHAQ

Constitution of Kingdom of Serbia of 1901 Article 85 of Constitution
source: National Library of Serbia source: Serbian and Yugoslav Official Journals Archive
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YcraB u3 1901 ropune oppebyje aa “Ap>xaBHu caBer
pacmarpa u peliasa Io kaAbaMa IpOTMBY yKa3a KojuMa
ce Bpebajy 3aKoHa MpuBaTHa MpaBa MojeAMHAL, pelliaBa 1
pacmarpa >kaAbe MPOTUB MUHUCTAPCKUX PeLIerha Y MPeA-
MeTVMa aAMMHMCTPATVBHOI CIIOpa U AQ pacMaTpa U pe-
11aBa )XKaAbe MPOTUBY MUHUCTAPCKUX pelleha AOHECEHUX
10 NMpeAMeTVMa 32 KOje HUje MMHUCTAp IO 3aKOHY HaA-
AEXaH VIAY KOja IIpeAase KPYT berope 3aKoHOM oApehene
BAacTK. 3akoHOM 13 1901. ropuHe o ypebewy ApskaBHOr
caBeTa 1 3aKOHOM 0A 1902. n3BpliieHe Cy yCTaBHE OAPEA-
Oe y moraeay Ap>kaBHor caBeTa. Y nopebemwy ca mpeTxoa-
HVIM MOAEAOM, YCTaB U 3aKOHM CaAp)Ke 3HaTaH HalpeAak
OAHOCHO HoBUHe. IIpe cBera nmpoupeHa je ynmpaBHOCYA-
CKa 3alITNTa Y Ha yIIpaBHE aKTe KOjyu ce AOHOCe Y popMu
KpameBor ykasa. Aame je usBplieHa AudepeHLmjanyja
AAMMHUCTPAaTUBHUX cIopoBa. [lopep aAMMHUCTpPATHB-
HJIX CIIOpOBa IPOTUB yKa3a npeABubajy ce 00MuHM apAMMU-
HUCTPATUBHY CIIOPOBY MPOTUB MUHUCTAPCKUX pellerba,
Kao U MOCeOHM AaAMMHUCTPATUBHY CIIOPOBU 300T HEHAA-
AEXHOCTY yIIpaBHe BAACTY U 300r IpeKopayerma BAaCTu.?
YBobhewe aAMMHUCTPAaTMBHUX CIIOpOBa IPOTUB yKasa
HUje OMAO AaKO 300r pM3UKa Aa OU MOKpeTare CIopoBa
VI €eBEHTYaAHO IOHUINTEE YKa3a MOTAO Y3APMATU ayTo-
putet BAapapa. Crora je Beh YcraB mpomucao orpaHu-
Jyerwe AQ Cy )KaAbe IMPOTUB yKasa AOMYILITEHEe camo 300r
noBpeAe “3aKoHMX  IPUBATHUX IpaBa. YKa3oM Ce HUCY
pelraBase oOuYHe ympaBHe cTBapy, Beh ce oBa ¢opma
KOPUCTVMAA YTAQBHOM 32 aKTe MOCTaBM,deba, YHanpehetba,
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The 1901 Constitution said that the “Council of State
reviews and resolves appeals against decrees that violate
legally regulated private rights of individuals, reviews and
resolves appeals against ministerial decisions in administra-
tive dispute cases and reviews and resolves appeals against
ministerial decisions issued in cases in which the minister
does not have jurisdiction by law or which exceed the limits
of his legally regulated authority” The 1901 Organization of
the Council of State Act and the 1902 Act implemented the
Constitutional provisions on the Council of State. In com-
parison with the previous model, the Constitution and the
Acts made significant progress and introduced innovations.
First of all, they expanded the administrative-judicial pro-
tection to include administrative acts issued in the form of
King’s decrees. Also, a differentiation of administrative dis-
putes was carried out. In addition to administrative disputes
against decrees, it also envisaged ordinary administrative
disputes against ministerial decisions and special adminis-
trative disputes over the lack of jurisdiction of administra-
tive authorities and exceeding the limits of authority.® The
introduction of administrative disputes against decrees was
not easy because of a risk that the initiation of disputes and
possible quashing of decrees might undermine the ruler’s
authority. Therefore, the Constitution had been the first to
impose a limitation that appeals against decrees were per-
mitted only in the case of violation of ”legitimate” private
rights. Decrees were not used for deciding on ordinary ad-
ministrative matters, and this format was mostly used for

8 PasBpcTaBarme je U3BpILEHO MO PPaHIyCKOM y30pY, aAK O€3 IIpeHo-
1Iema GUHUX HUjaHCA Y TIOTAEAY ITOCTYIIKA U AeTUTVIMAaLIMje 3 IOKpe-
tamwe criopa. C. Carapus, cTp. 183.
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8 The differentiation was carried out based on the French model, but
without transferring finer nuances referring to the proceedings and
right to bring an action. S. Sagadin, p. 183.
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IpeMellTamba, OTMYLITakha U MEeH3MOHMCAha AP)KaBHUX
CAYXOeHMKa.” YKOAVIKO je AOHOUIEH Yy APYTMIM IIpEAMETH-
Ma, 300T BUXOBe MPUPOAE, Boherbe aAMUHUCTPATUBHOT
CIIOpa HUje AOMYIITEHO, Ka0 HIIP. T3B. BUIIM aKTU BAAAE
(actes de gouvernement).

Ao pAoHOIIeHa 3aKOHA O APXXaBHOM PauyHOBOACTBY
(BAP) n3 1910. ropuHe, Ap>kaBa je 3aKnbyuMBaAa YTOBOpe
IIOABPTHYTe pexumy rpabaHckor npasa, ¢ 003MpoM Aa
CKOPO HIUCY ITOCTOjaAe TTocebHe HOPMeE O TUM YTOBOpUMa
BaH [pabanckor 3akoHuka. Takobe, mpoucTekae criopose
y IOTIIYHOCTH je peliaBao peAoBHY rpabaHcku cya.’ Y ne-
proay oA 1910. ropviHe A0 Apyror CBeTCKOTI paTa IoCToja-
AY Cy oppeheHu mpeAyCcAOBU 3a pasBoj YIIPAaBHUX YTOBO-
pa.'! MebyTym, BpemeHOM Cy ce moTpede jaBHUX CAYKOU
MPOLIVPUAE Y YMHOXMAE. Y OpAHOCKMA 13Mehy Ap>KaBe U
MOjeAMHaLld, YCIIOCTAaBA>EHMM YTOBOPMMA O jaBHUM PaAO-
BMMa 1 HabaBKaMa, cBe yenrhe cy usbujaau cykoou, Koje
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the acts of appointment, promotion, transfer, dismissal and
retirement of civil servants.’ If issued in other cases, the ad-
ministrative dispute was not permitted due to their nature,
like, for example, the so-called higher government acts (act-
es de gouvernement).

Until the adoption of the State Audit Act (SAA) in 1910,
the state concluded contracts under the civil law regime,
since there were nearly no special provisions on those con-
tracts outside the Civil Code. Also, ensuing disputes were
fully resolved by the ordinary civil court.’’ In the period
between 1910 and World War II, there existed certain pre-
requisites for the development of administrative contracts.!!
However, in time, the needs of public services expanded and
multiplied. In relations between the state and individuals,
established under contracts on public works and public pro-
curement, conflicts appeared at an increasing rate and they
were nearly impossible to review using the private-law trial

9 ITpema cxBaTamwy CAY>KOEHIYKOT OAHOCA U3Meby ABa cBeTCKa paTa,
CTPUKTHO TyMaderbe 13pasa “IpuBaTHa’ IpaBa AOBEAO O AO HEAO-
IYLITEHOCTH >KaAbe IIPOTHUB yKa3a 300T IOBPeAe IIPaBa 13 TAKBOT OA-
Hoca. Y IpBo BpeMe Ap>KaBHU CaBeT je IOBOAOM THX )KaAOU IOKPeTao
MOCTYIAK TaKO LITO je CAY)XOEHNYKM OAHOC CMAaTpao LMBUAVCTUYKMM.
Kap je mpeoBAaaaAo MyOAULIMCTUYKO CXBaTake, BULIE HUje OMAO MO-
ryhe He pomycTuTH Xaabe 300r OBpeAe IIPaBa U3 CAY)KOEHUYKUX OA-
Hoca. Tako cy nmpakca 1 Teopuja “nmpuBarHa’ IpaBa KoA yKa3sa ImoueAa
TYMa4MTH y LIMPeM CMUCAY Kao “CBa AMYHA IOjeAMHayHa npasa’. Ibid.,
cTp. 184.

10  A. Kocrtuh, Agmunucitipamiusro tipaso Kpanvesune Jyiocrasuje, Kib.
IL cTp. 36.

11  Hawuwme, npe u ocae TOr eproAa 0Ba MHCTUTYLMja HUje TOCTOojaAd
y HallleM IIpaBy Y BUAY MMEHOBaHMX YTOBOPa CBE AO HOBOT 3aKOHa O
OIILITEM YIIPaBHOM IOCTYIKY 13 2016. ropuHe.

9 According to the understanding of the civil servant relations between
the two wars, a strict interpretation of the expression “private” rights
would result in the impermissibility of the appeal against a decree as
a result of the violation of rights from these relations. Initially, the
Council of State initiated proceedings on the occasion of these appeals
by regarding the civil servant relations as civilist relations. When
the publicist view prevailed, it was no longer possible not to allow
appeals for the violation of rights from civil servant relations. Thus,
theoreticians and practitioners started to interpret “private” rights
in the case of decrees more widely, as “all individual personal rights”
Ibid, p. 184.

10 L. Kosti¢, Administrativno pravo Kraljevine Jugoslavije, knjiga II, p. 36

11  Namely, before and after this period and all the way until the new
General Administrative Procedure Act, this institution did not exist in
our law in the form of nominate contracts.
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je 61a0 roroBo HeMoryhe pacnpaBuUTH IO MOA€EAY ITPUBAT-
HompaBHor cybema.'? Crora je 1910. ropHe poHeTt 3AP,
YJMe je 3HATHO OACTYII/HEHO OA OTILITET IPaBHOT PEXMUMa
[pabaHckor 3aKoHMKa, KOjU je capa UMao CYIICUAUjEPHY
npumeny.” A. Koctuh uctuue pa je npyAMKoM npomnucu-
Bama oppepaba 3AP, mpeBacxopHU UHTepec OMAO Crpe-
JyaBamwe 3A0yNOTpeba 0A CTpaHe AP>KaBHMX OpraHa Koju
ckAanajy yrosope.'* Mimajyhu y Buay aa je 3AP ycBojen
HerocpeAHO npeA IIpBu cBeTCKM pat, Kao U AQ CY Herose
oapeabe paspabeHe m3MeHama 1 AONTyHaMa HEMOCPEAHO
HAaKOH yCIIOCTaBMbalba HOBE ApyKaBe, KacHuje HoBUM 3AP-
OM U NPAaKCOM AP KaBHOT CaBeTA, AeTa/oHUjU MIPUKA3 Hbe-
TOBMX pellierba ¥ Pa3BOoj YIPaBHOT CIIOpa y Be3M Ca yIIpaB-
HVIM YTOBOPMMa AQj€eMO Y HAPEAHOM IIEPUOAY.

KoHnauyHo, ApkaBHM caBeT je cBe BpeMe pasBoja y
KpameBunu CpbOuju umao oOMMHe yIpaBHe U CAaBETOAAB-
He (yHKLUje, TAe Ce MICKYCTBO CTEYEHO NPy pelLIaBarby
AAMMHMCTPAaTUBHUX CIOPOBa, KOPUCTUAO TIPU U3PAAU
HallpTa IPOINCa U AQBakby MUIILEHA O OBUM HAL|PTUMA,
Kao U Aa OM IIpaBe MHTEH1Vje TBOpalia IIPOIVICA AOLIAE AO
M3pa’kaja KoA pelllaBalba aAMUHUCTPAaTHBHUX CIIOPOBa.*
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model.”* Therefore, the SAA, which was adopted in 1910,
significantly departed from the general legal regime of the
Civil Code, which now had subsidiary implementation.’® L.
Kosti¢ says that the prevailing interest in the drafting of the
SAA was the prevention of abuse by state authorities which
concluded contracts.' In view of the fact that the SAA was
adopted shortly before World War I, and that its provisions
were amended right after the establishment of a new state,
and later under a new SAA and case law of the Council of
State, a detailed presentation of its solutions and develop-
ment of the administrative dispute in connection with ad-
ministrative contacts is provided within the section covering
the next period.

Finally, throughout its development in the Kingdom of
Serbia, the Council of State had considerable administra-
tive and advisory functions, where the experience obtained
in resolving administrative disputes was used during the
drafting of regulations and in providing opinions on these
drafts in order to give prominence to the true intentions of
the authors of regulations in the resolution of administrative
disputes.’

12 /o. PapoBaHoBuh, "YripaBHu yroBopn’, Apxus 3a pasHe u gpyuiitiseHe
Hayke, Kib. XXX, 6p. 4, Beorpap 1926, ctp. 287.

13 A.Koctuh, ctp. 36.

14 Ibid., cTp. 36.

15  C. Caraaus, ctp. 186.
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12 Lj. Radovanovi¢, Legal and Social Studies Archives, Book XXX, No. 4,
Belgrade, 1926, p. 287.

13 L. Kostié, op. cit, p. 36.

14 Ibid, p. 36.

15  S. Sagadin, p. 186.
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2. [lepuoa nsmeby ABa cBercka para

BraoBaAaHCKM ycTaB je 3app’kao ApKaBHU caBeT U
IIPEABUAEO YIIPaBHE CYAOBE, LITO je OMAO HEOITXOAHO 360T
BeAMYHEe HOBe Ap>KaBe 1 notpebe 3a oppebennm crerme-
HOM AEKOHLIEHTpaliMje HAaAAeKHOCTU AP>KaBHOTI caBeTa.
HapaexxHOCT Ap>kaBHOT caBeTa je 1 Adde ABOCTPYKE IIpH-
poA€: aAMMHUCTPATUBHE'® 11 aAMUHUCTPATUBHO-CYACKE.
[Tpema ycTaBy OH, Ka0 BPXOBHM YIIPaBHU CYA, pellaBa O
CIIOpPOBMMA YIIPaBHE MPUPOAE U 32 CIIOPOBE O yKa3uMa 1
MVHVCTapCK/M pellIeMa je CYA TIPBOT U IIOCAEAbET CTe-
neHa.'” YcraB oppebyje Aa ce 3a ciopoBe ynpaBHe IpUpo-
A€ YCTaHOB»aBajy YIIPaBHM CYAOBHU U IpemyuITa oApebu-
Balbe HIIXOBE HAAAEKHOCTY U OpraHK3aLyje 3aKoHy."®

YcTaBHe oApepabe peaausoBaHe Cy ycBajameM 3a-
KOHa O Ap>KaBHOM CaBeTy M YIPaBHUM CypaoBMMaA (3A-
CYC), 1 Ypepbe 0 TOCAOBHOM peAy Y Ap>KaBHOM CaBeTY U
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2. The Period Between the Two World Wars

Under the St Vitus Constitution, the Council of State re-
mained in place and administrative courts were also envis-
aged, which was necessary as a result of the size of the new
state and the need for a certain degree of deconcentration
of competences of the Council of State. The Council of State
continued to have dual competences: administrative’® and
administrative-judicial. According to the Constitution, as the
supreme administrative court, the Council of State decided
on disputes of the administrative nature, and was the court of
first and last instance for disputes on decrees and ministeri-
al decisions.'” Under the Constitution, administrative courts
were established for disputes of the administrative nature and
their jurisdiction and organization was regulated by law.'®

The Constitutional provisions were implemented through
the adoption of the Council of State and Administrative Courts

16  Tlpema YcTaBy, Kao opraH BpXOBHE Ap>KaBHe yIIpaBe OH peliaBa O
aKTMMa yIIpaBHe IPUPOAE, 3a KOje je IIOTPeOHO HeroBo 0A0bOpetbe o
MoceOHMM 3aKOHMMA, BPIIM HAA30p HaA CAMOYIIPAaBHUM jeAVHULIAMA,
pelaBa Cykobe HapAA€XKHOCTH M3Mehy Ap>KaBHMX YIIpaBHUX BAACTH,
Kao 1 U3Mehy Ap>KaBHUX ¥ CAMOYIIPaBHUX BAACTH, U PelllaBa O APYTUM
MUTakUMa Koja My OYAY CTaBbeHa y HAAAEXKHOCT.

17  3a Tyx0y npotuB peuera MUHUCTAPCKOT caBeTa pema Tome Ap-
)KaBHU CaBeT Huje HapAexaH 3a pasmarpamwe (O.A.C. 16. okTobpa
1923, 6p. 10668). 36upka 3akoHa GpoyMa4eHUx U 00jauirb eHUX
CygcKoM U agMuHucipamiusHom upaxcom, V3paje T'ojxo Huxernh,
cB. 41: 3aK0OH 0 Ap>XaBHOM CaBeTY U YIPaBHUM CyAOBUMa U Ypeaba o
ITIOCAOBHOM peAY Y Ap>KaBHOM CaBeTy U yIIpaBHUM CYAOBUMA, Tpehe
uspame, VispaBauka kiyokapHuia lene Kona, Beorpap 1927 (y poamem
texcry: I. Hukeruh), ctp. 17.

18  C. Caraaus, ctp. 187.

16  According to the Constitution, as an authority of supreme state
administration, it decides on administrative acts which require its
approval under special laws, supervises local governance units, decides
on the conflicts of jurisdiction between administrative authorities of
the state as well as between the state and local authorities and decides
on other issues within its competence.

17  Therefore, the Council of State did not have jurisdiction to review
a lawsuit against a decision of the Ministerial Council, (D.O.C.S.
16 October 1923., No. 10668). Zbirka zakona protumacenih and
objasnjenih sudskom and administrativnom praksom, Published by
Gojko Niketi¢, Book 41, Council of State and Administrative Courts
Act and Rules of Order at the Council of State and Administrative
Courts Decree, Third edition, Belgrade, Geca Kon Publisher and
Bookstore1927 (hereinafter referred to as: G. Niketic¢), p. 17.

18  S. Sagadin, p. 187.
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ynpaBHUM cypoBuMa 1922 ropune. SACYC je uckpyunBo
YPEAMO YIPaBHOCYACKY AEAAQTHOCT ApP>KaBHOI caBeTa U
YIIpaBHUX CYAOBAQ, Ka0 U HAaAAEKHOCT Ap)KaBHOT caBeTa
Kao CyAa Koju peliaBa cyko6 o HapaexxHocTu.'” OH Huje
Adme pa3papro YCTaBHe oApeADe O BMXOBUM YIPaBHUM
HAAAEXKHOCTMMA, BEPOBATHO jep Ce CMaTPaAO Aa Cy OHe
AOBONHO AeduHMCaHe yCTaBHMM HOpMaMa, Kao M CTOra
TO cy uX ypebuBaau noce6Hu 3akoHM.>
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Act (CSACA), and Rules of Order at the Council of State and
Administrative Courts Decree in 1922. The CSACA regu-
lated only the administrative-judicial activity of the Council
of State and administrative courts, as well as the jurisdiction
of the Council of State as the court deciding on conflicts of
jurisdiction.”” It did not elaborate further the Constitutional
provisions on their administrative competences, most likely
because they were believed to have been sufficiently defined
in the Constitutional provisions, as well as because they were
regulated by separate legislative acts.?

19  Taxo je Ap>xaBHu caBet nnpema 3ACYC u KacHMje AOHETOM 3aKOHY O
IIOCAOBHOM DPeAY Y Ap>XaBHOM caBeTy U ynpaBHuM cypoBuma (3ITPA-
CVYC): 1) ynpaBHU CYA TIPBOT U IIOCAEAET CTEIIeHa KaAa pellaBa o
Ty>XOaMa IIPOTUB yKa3a ¥ MUHUCTAPCKUX Dellietba; 2) BPXOBHMU YIIPaB-
HU CYA KOjU CTOjU HaA YIPaBHUM CYAOBMMA M pelllaBa o KaAbama
Ha IbMXOBE IIPECYA€ U Pelllerha; BPIIY HAA30D HaA PAAOM YIPaBHUX
CyAOBa; u3paje uM ynytcrBa y okBupy 3ITIPACYC 3a Bpiuere nocaosa
y dopmaaHOM moraeay. Ap)KaBHM caBeT peliaBa 1 CyKoOe HapAeX-
HoCTU n3Meby ynpaBHUX CyA0Ba. 30Upka 3aKOHA UPOAYMAHEHUX U
objaureHux CygeKom U agMuHUCapamusHom ipakcom, Vizaaje Tojko
Hukertnh, cB. 149: 3akoH 0 Ap>kaBHOM CaBeTy U yIIpaBHUM CYAOBMMA
oA 17. maja 1922. ropMHe ca M3MeHaMa U AOIIyHaMa oA 7. jaHyapa 1929.
ropute. O6jacHMo 0pAyKaMa Ap>KaBHOT CaBeTa U YIIPaBHUX CYAOBa
Bopusoje J. ®pantaosuh, cekpetap beorpaackor ynpasHor cyaa,
tpehe uspame, VspaBauka kwiokapuuua lene Kona, Beorpaa 1930, (y
AameMm tekcry: b. ®panraosuh), cTp. 3-4.

20  C. Carapun, cTp. 187.

19  Thus, the Council of State, according to the CSACA and subsequently
adopted Rules of Order at the Council of State and Administrative
Courts Act (ROCSACA) is the: 1) administrative court of the first and
last instance, when it decides on lawsuits against decrees and ministerial
decisions. 2) supreme administrative court which is above administrative
courts and decides on appeals against their judgments and rulings;
engages in supervision of the work of administrative courts; issues
instructions within the ROCSACA for performing formal activities. The
Council of State also decides on the conflicts of jurisdiction between
administrative courts. Zbirka zakona protumacenih i objasnjenih
sudskom i administrativnom praksom, Published by Gojko Niketi¢,
Book 149 The Council of State and Administrative Courts Act of 17
May 1922, with the amendments of 7 January 1929. Objasnio odlukama
Drzavnog Savete i upravnih sudova Borivoje J. Frantlovi¢ sekretar
Beogradskog upravnog suda, 3" edition, Belgrade, Geca Kon Publisher
and Bookstore1930, (hereinafter referred to as: B. Frantlovic). pp. 3-4.

20  S. Sagadin, p. 187.
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C apyre ctpane, 3ACYC 3a crniopoBe ymnpaBHe Ipu-
poA€ YCTaHOBADaBa yIIpaBHE CYAOBe U oApebyje mwuxoBa
CEAUIITa, HAAAEKHOCT?! 1 opraHmusanyjy.”> AAMUHUCTpa-
TVIBHU je CIIOp caMo u3Melhy nojeAVHILIa MAY IIPAaBHOT AMLA
C jeAHe M yIIpaBHE BAaCTU C Apyre CTpaHe,” a 1mocroju
OHAE, TAE je aKTOM YIpaBHE BAACTU IHoBpeheHO KakBo
IPaBO VAU KaKaB HEIIOCPEAHU AMYHU MHTEPEC TY>KUOLA,
3aCHOBaH Ha 3aKoHYy. IIpu ToM, cyp oLiemyje Aa AU Y AATOM
cAyvajy nocrtoju opakas uHTepec. 3ACYC, meToAOM Hera-
TUBHE eHyMepalyje IpeABuba Aa YIIpaBHOM CYAY, OAHOC-

21  Uako cy, mo 3ACYC, ynpaBHU CyAOBU YCTaHOBAS€EHM 32 Cyheme aaMu-
HUCTPAaTUBHMX CIIOPOBA, CHELMjaAH! 3aKOHU CY IM AOAEAVIAY U APYTe
HapAexHocTy U dyHKuyje. b. @pantaosuh, crp. 10-11 un 13-16.

22  Oapeab0M Ipema Kojoj jeAHO OA€emerbe MOpPa CTAAHO ITOCTOjaTH 32
yIpaBHe CIopoBe GpMHAHCYjCKe IIPUPOAE, TpeABubeH je oppebeHn
CTelleH CIelMjaAu3anje YIpaBHoOT CyAd. 36Upka 3aKOHA U3gaBa1Kol u
Kruyapckoi ipegyseha Teua Ko a. A, ¢B. 21: 3akoH 0 Ap>kaBHOM ca-
BETY U YIIPAaBHUM CYAOBUMA U 3aKOH O TIOCAOBHOM PeAy Y Ap>kaBHOM
CaBeTy U YIIPaBHMM CyAOBMMaA ca NpakcoM Ap’KaBHOT caBeTa, beorpap,
1938. 3akoH 0 Ap>XaBHOM CaBeTy U YIpaBHUM cypoBuMa, Cayycbere
HosuHe, 0p. 111 op 17. maja 1922 u 3aKOH 0 IIOCAOBHOM DeAY y Ap>KaB-
HOM CaBeTy U YIIpaBHMM CYAOBMMA Ca IIPaKcoM ApykaBHOT caBeTa (y
AameM Tekcry: 30upka 3akoHa I. Ko, cB. 21), ctp. 6 1 9.

23 Y Besu ca TuM, peAeBaHTHe cy caepehe npecyae: Mehy Ap>kaBHMM Haa-
AELITBMMA He MOXe outu apMuHucTparusHor crnopa. (A.C. 6p. 3861
oA 25. aBrycra 1927); HiKa BAACT HE MOKe BOAUTU aAMUHUCTPATUBHU
CIIOp IPOTHUBY peliierba Buie BAACTU. (A.C. 6p. 16121/23 oa, 7. Gpebpy-
apa 1924; 6p. 27962 oa 22. okrobpa 1935); 6aHOBMHA je AerUTUMMUCAHA
3a TyXOy YIIpaBHOM CyAy IPOTMB HE3aKOHUTHUX OAAYKa BAACTH, KOje
Hamnaahyjy TpourapuHy 3a 6anoBuHy. (A.C. 6p. 48613/31 op 1. mapTa
1932); omutiHa, Ka0 CAaMOYIIPABHO TEAO, Ma IIPABO Ha MOKPETahe
CIIOpa NPOTUB AAMUHMCTPATUBHOT aKTa, KOjuM O ce Kao TaKkBoj
MTOBPEAVAO Koje beHo mpaBo (A.C. 6p. 35918 o 1.5 okrobpa 1931).
36upxa saxona I. Kow, cB. 21, cTp. 12-14.
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On the other hand, the CSACA established adminis-
trative courts for disputes of the administrative nature and
determined their seats, competences and organization.*'**
The administrative dispute could be held only between an
individual or a legal person, on the one hand, and the ad-
ministrative authority, on the other,” and it existed where a
right or direct legally-based personal interest of the plaintiff

21  The provision under which a department must exist at all times for
the administrative dispute of financial nature, envisaged a particular
degree of specialization of the administrative court. Collection of
legislative acts published by the Geca Kon Publishing and Bookstore
Company JSC, Book 21: Council of State and Administrative Courts
Act and the Rules of Order at the Council of State and Administrative
Courts Act with the case law of the Council of State, Belgrade, 1938.
Council of State and Administrative Courts Act, Official Gazette No.
111 of 17th May 1922, and the Rules of Order at the Council of State
and Administrative Courts Act with the Case Law of the Council of
State (hereinafter referred to as: G. Kon Collection of Legislative Acts,
Book 21), pp. 6 and 9.

22 Although, according to the CSACA, administrative courts were established
to adjudicate in administrative disputes, special acts also gave them other
competences and functions. B. Frantlovi¢, pp. 10-11 and 13-16.

23 In connection with this, the following judgments are relevant: there
may be no administrative dispute among state authorities. (C. S.

No. 3861 of 25™ August 1927); a lower authority may not hold an
administrative dispute against a decision of a higher authority. (C.

S. No. 16121/23 of 7 February 1924; No. 27962 of 22nd October
1935); the Banate has the right to file a lawsuit to the Administrative
Court against the unlawful decisions of the authorities that collect
the excise tax for the Banate (C. S. No. 48613/31 of 1** March 1932); a
municipality, as a local governance authority, has the right to initiate
a dispute against an administrativnog act that would violate one of its
rights (C. S. No. 35918 of 15 October 1931). G. Kon Collection of
Legislative Acts, Book 21, pp. 12-14.
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HO ApXaBHOM caBeTy TyX0a
HUje AomyuiTeHa: 1) y cTBapu-
Ma KOje CITaAQjy Y HAAA€XKHOCT
PEAOBHUX CYAOBa;** 2) y AmC-
LUIIAMHCKMM CTBapuMa, yKO-
AVIKO 3aKOHOM HUje ApyKuuje

24 Kao 1 KoA CBaKoOTI APYIor yroBopa,
IpU KOMe jeaHa YTOBOpHA CTpaHa
He BpuM 0OaBe3e, npousaasehe us
YroBOpa TaKo U KaA je yToBOpHa
CTpaHa OIIITMHA MOJe Ce IIOKpe-
HYTU CIIOpP KOA HAAAEKHOT CYAQ.
PemraBamwe 0 TaKBUM INUTambMMaA
CIapa y HAAAEXKHOCT CYAOBa 3a
IpuBaTHO-TpaBHe criopose. (A.C.
6p. 35929/31 op 25. pebpyapa
1932); Ap>kaBHU CaBeT, Ka0 aAMMU-
HUCTPAaTUBHU CYA HMje HAAAEXKAH
3a pacIpaBy CIiopa Koju ce OAHOCU
Ha MCIIyHbelbe yroBopa usmehy
Tyxuoua u Apxase. (A.C. 6p. 4627
oa 13. mapra 1931); 3a pacmpaBy
MMTamla O LieHU 10 YToBOopa Huje
HaAAEXaH aAMVHVCTPATUBHY CYA.
(A-C. 6p. 24621/30 op 29. anpuaa
1931). 36upka 3akoHa I. KoH, cB.
21, cTp. 19.
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Ypea6a 0 HOCAOBHOM peAy Y Ap)KaBHOM caBery,
CAysx0eHe HoBuHE Op. 196 0 6. cenremOpa 1922. roauue
U3BOP: ADXUB CPIICKMX U jYTOCAOBEHCKMX CAY)KOEHMX IAQCHAQ

Decree on the Rules of Order at the Council of State and
Administrative Courts,
Official Journal No. 196 of 6th September 1922

source: Serbian and Yugoslav Official Journals Archive
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has been violated through an
act issued by an administrative
authority. In this process, the
court assessed whether such an
interest existed in this particu-
lar case. Using the method of
negative enumeration, the CSA-
CA envisaged that a lawsuit to
the administrative court or the
Council of State was impermis-
sible: 1) in matters that belonged
to the jurisdiction of ordinary
courts;** 2) in disciplinary mat-
ters, unless otherwise regulated

24 Like in the case of any other contract,
where a party to the contract does not
perform its obligations, even when a
party to the contract is a municipality, a
dispute may be initiated at the competent
court. Decisions on such issues are within
the jurisdiction of the courts for private
law disputes. (C. S. No. 35929/31 of 25th
February 1932); The Council of State, as
the administrative court does not have
jurisdiction for a dispute on the fulfilment
of a contract between the plaintiff and

the state. (C. S. No. 4627 of 13th March
191); the administrative court does not
have jurisdiction for reviewing contractual
prices. (C. S. No. 24621/30 of 29th April
1931). G. Kon Collection of Legislative
Acts, Book 21, p. 19.
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oapebeno;” 3) y cTBapuMa y Kojuma cy yrpaBHE BAACTU
NO3VTUBHMM IIPaBOM OBAalIheHe Aa AOHOCE pelllere Ha
OCHOBY CAOOOAHE OlieHe;?® 4) MPOTUB YIpaBHUX ITOCAOBA
PEAOBHMUX CYAOBaA.

IIpema paHujeM cprickoM 3akoHY O Ap>KaBHOM CaBeTy
IocTojaAa je ob6aBe3a obpahamwa CBUM CTeneHVMa YIIpaBHe
Xyjepapxuje, CBe AO MUHUCTPA, TaKO AQ je TeK IIPOTUB e-
TOBOT' pellleba OMAO AOIYLITEHO IOKpeTale aAMUHNCTpPa-
TMBHOT criopa npea Ap>xaBHuM caBeToM. IIpema ua. 18 3A-
CYC “TlojepauHal], KOMe je TIpaBO VAU HETIOCPEAHU AVYHU
VIHTEepeC 3aCHOBaH Ha 3aKOHY IOBpeheH He3aKOHMM aKTOM
yIIpaBHE BAACTH, MMa IIPaBO >KaAbe camo Ha jeAHy BUILIY
ynpaBHy BAacT. [IpoTuB OpAyKe Te yrpaBHe BAACTM MOXe
IIOAHETY TY>XOy caMO yIpaBHOM CYAy. AKO je Ta yIpaBHa
BAACT MUHICTAP, TyX0a ce mopHocu Ap>xaBHom Casety. Y
CAy4ajeBMMa KaAa Cy Y MUTaby VICKASYYMBO aKTH APPKaBHUX
YIIpaBHMX BAQCTH, APYTOCTEIIEHA BAACT je CpeArba yIIpaBHa
BAACT VAU MMHUCTap. MebyTum, ¢ 063MpoM Aa 3aKOH TIOA
YIpaBHMM BAACTMMa IIOApa3yMeBa M CaMOYIpaBHE BAa-
CTY, 32 pelllera OMMIITVHCKE BAACTY Beh cpecko HaueACTBO
IPEACTaBMdA APYTOCTEIIEHY BAACT, T1a TaKBe CTBApU HE AO-
Aase A0 “cpeare” BAaCcTM OaHOBUMHE, Hero ce Beh mporus
pelilerba CPeCKOr HAYEeAHVIKA BOAM aAMVHVICTPATUBHY CIIOP

25  TIpoTuB npecyae AMCLIMITAMHCKYMX CYyAOBa He MO>Ke Ce IIOAHETU TyXba
ApxaBHoM caBeTy (A,.C. 6p. 4285 op 22. mapra 1928; 6p. 14711 op, 7. Maja
1928); 1 y AMCLIMIIAMHCKMM CTBapyMa MO>Ke OUTI aAMVHUCTPATUBHOT
CII0pa, KaA T'OA j€ CIIOp O IPEKOpaYerby BAACTY OAAYKOM YIIPABHE BAACTH.
(A.C. 6p. 7904 op 28. mapTa 1934). 36upka 3akoHa I. KoH, cB. 21, ctp. 20.

26  Crora he mpema oppea6u ua. 34, ct. 2 3CAYC, ako ynpaBHa BAaCT
HaBOAM Aa je oBAauheHa AOHETU pellere Ha OCHOBY CAODOAHE OLjeHe,
CyA TYXOy oabaimTy, ako Habe Aa je Taj HABOA OCHOBaH.
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by law;* 3) in matters in which administrative authorities
were authorized under applicable law to use their discretion
in issuing decisions;** 4) against administrative activities of
ordinary courts.

According to the earlier Serbian Council of State Act,
there existed an obligation to address all levels of administra-
tive hierarchy, all the way to the minister, which meant that
an administrative dispute could be initiated at the Council
of State only against the minister’s decision. Under Art. 18
of the CSACA “An individual whose legally-based right or
direct personal interest is violated by an illegal act of the ad-
ministrative authority, has the right to appeal only against a
single higher administrative authority. A lawsuit against the
decision of this administrative authority may be filed only to
the administrative court. If the administrative authority is a
minister, the lawsuit is filed to the Council of State” In cas-
es in which only the acts of state administrative authorities
were concerned, the second-instance authority was the mid-
dle-level administrative authority or the minister. However,
since local governance authorities were included in the ad-
ministrative authorities under the Act, the second instance
authority for the municipal authorities’ decisions was the

25 A lawsuit may not be filed against a disciplinary court judgment to the
Council of State (C. S. No. 4285 of 22" March 1928; No. 14711 of 7th
May 1928); and in the disciplinary matters, an administrative dispute may
exist, where the dispute refers to a decision in which the administrative
authority exceeded the limits of its authority. (C. S. No. 7904 of 28
March 1934). G. Kon Collection of Legislative Acts, Book 21, p. 20.

26  Therefore, under Art. 34. paragraph 2 of the CSACA, if the
administrative authority says that it is competent to decide at its
discretion, the court will dismiss the lawsuit if it finds that this claim
has grounds.
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npep YnpaBHuM cypoM. C. CarapuH cMaTpa Ad IOCTaBoatbe
TaKBOT MOAEAA CUTYPHO Huje 01Aa MHTEHLMja 3aKOHOAABLIA
HUTHU AQ je TO OrAa A0Opa COoAyLiMja, jep opraHusalyja cpe-
CKe yIIpaBHe BAACTU HUje TIPy’KaAd rapaHLjy 32 CBECTPaHY
3PeAOCT BMXOBUX pellera. “TIoBpx Tora crmamsanyja oBe
oApeADe AOBeAa je AO MUIILbEA AQ LIMTVPAHU YAAH Adje
TIOjeAVHLY ITPABO KaAbe Ha jeAHy BUIITY YIIPaBHY BAACT U AQ
IpeMa TOMe OHaj KOj! Ce TeK APYTOCTelleH!M pelllerheM CMa-
Tpa nospeheH y CBojuM IpaBUMa, MO>X€ OAHOCHO Mopa ce
YKaAWUTH Ha 32 Iera APYTOCTeIleHy, a CTBapHO TpehecreneHy
BAACT, TIa TeK OHAQ €BEHTYaAHO IIOKPeHYTM aAMMHNICTpa-
TUBHU criop. MehyTum, jacHo je Aa TeXHUIITE HOPME A€XU
Ha OrpaHMYelby IpaBa )Kaabe Ha ABe MHCTaHLIMje a He Ha Ad-
Baby IIpaBa aAMVHMICTpaTMBHE >kaAbe”” [IpuxBararbe Haue-
A OrpaHMyYerba )XaAbe y yIpaBHOM IOCTYIIKY oMOryhunao je
AQ ce OpraHM3alyja, HAAASKHOCTY 1 ITOCTYIIAK 32 pPelllaBambe
AAMMHMCTPATMBHMX CIIOPOBA KOA YIPaBHUX CyAoBa 1 Ap-
YKaBHOT CaBeTa 3aKOHCKU ypeAe y CYLIUTVHM Ha MCTY HauMH,
Kao U AQ Ce YCIIOCTaB!U MPABMAAH OAHOC yIIPaBHUX CYAOBa
npema Ap>xaBHOM caBeTy. OBakBa pacropeAa HapAEXKHO-
CTM ITOKa3aAa ce BeoMa AOOPOM 1 €AaCTMYHOM, jep Ce MOTAa
TPEHYTHO IIPMAATOAUTY ITPOMEHAMa OpPraHM3aLyje VAV HaA-
A€XHOCTM YIIPAaBHMX BAACTU.>

27  C.CarapuH, cTp. 189. Y TOM CMUCAY, IPOTUBY peliierha KOMAaHAAHTA
YKaHAApMepuje O MEeH3MOHNUCAbY MOAODULIMPA, KAIlAaPa U )KAHAAPMA,
KOje OH AOHOCHU 110 OBAalhery MYMHMUCTPA YHYTPALIbMX IIOCAOBA,
MOXXe ce IOAHeTH TYX0a Ap)XKaBHOM caBeTy, a He )XaAba MUHUCTPY
yHyTpambux mocaosa. (O.A.C. 6p. 27282-1V oa 4. u 5. okTobpa 1935);
APYTOCTEIIEHO Delletbe BEAUKOT XYIaHa Hije HAAAEKaH AQ pasMaTpa
110 >kaA0u MuHuCTap, Beh camo ynpaBuu cya, o Tyx6u. (A.C. op.
37248 op 18. anpuaa 1927). 36upka 3axoHa I. Kow, ¢B. 21, cTp. 17-18.

28  C. CarapuH, ctp. 189-190.
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circuit council, which meant that such matters did not reach
the “middle-level” authorities of the Banate and that the ad-
ministrative dispute against a decision of a circuit head was
held at the Administrative Court. S. Segedin believed that
the establishment of this model had certainly not been the
legislator’s intention or a good solution, because the organi-
zation of the administrative authorities of the circuit did not
provide guarantees for the comprehensive maturity of their
decisions. “In addition to this, the way in which this provi-
sion was styled led to the opinion that the quoted article gave
an individual the right to appeal against a higher administra-
tive authority and that, therefore, the one who thinks that
his rights are violated only by the second-instance decision,
may, or rather, must appeal against the authority which, for
him, is the second, but is actually the third instance, and only
then possibly initiate an administrative dispute. However, it
is clear that this norm mostly relies on the limitation of the
right to appeal to two instances, rather than to granting the
right to an administrative appeal”” Accepting the principle
of limiting an appeal in the administrative procedure made
it possible to legally regulate the organization, competences
and procedure for the resolution of administrative disputes

27 S.Sagadin, p. 189. In this context, against the decision of the
Gendarmerie Commander on the retirement of non-commissioned
officers, corporals and gendarmes, which he issued under the
authority granted by the Minister of Internal Affairs, a lawsuit may

be filed to the Council of State, rather than an appeal to the Minister
of Internal Affairs. (D.O.C.S. No. 27282-1V of 4th and 5th October
1935); the minister is not competent for reviewing an appeal against
the second-instance decision of the county governor; this can be done
only by the administrative court, in a lawsuit. (C. S. No. 37248 of 18th

April 1927). G. Kon Collection of Legislative Acts, Book 21, pp. 17-18.
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[Tojam apAMMHMUCTpPATMBHOI CIOpa Ipeys3eT je u3 pa-
HUjer 3aKoHa ca buTHUM n3MeHaMa. Hajnpe, HamyireHo je
pasauKoBame 13Mehy pasHUX BPCTM aAMMHUCTPaTUBHUX
cniopoBa. [IpeameT cropa je “akT ympaBHE BAACTW, IITO
MO’Ke OMTHU yKas, pellere A Hapehemwe, AaKAe OHO IITO
Ce Y TeOpuju IIOApasyMeBa MoA yrnpaBHUM akToM.” [Ipema
je3YKOM TyMauery M3pasa TO OM MOrao OUTU U OIIUTU
akT. MebyTtum, BAapajyha Teopyja 1 cama nmpakca cMaTpaae
CY AQ je TO YBeK MCKAYIMBO UHAVMBHAYaAHM aKT.>

29  AAMMHVCTPaTVBHO CAOIIIITEbE, AKO HUje M3AaTO Ha T0AA03M Beh
AOHETOT pellera, Huje ynpasHu akT (A.C. 6p.20082 op 22. jyna 1932);
He MO’Ke GUTU AAMMHUCTPATUBHOT CIIOPA MPOTUB CTPYYHE aHAAU-
3e (A.C. 6p. 27823 0p 27. okTOOpa 1932); aKT yrpaBHe BAACTHU KOjuU
je AOCTaBAbeH CTPAHLIM, 4 Y KOMe je Y 00AMKY pedepaTa U3A0XKEHO
MULIbee pedepeHTa 0 IPEAMETY Ca IIPEAAOrOM KaKO Tpeba OAAyIN-
TH, M Y KOMe Ce HaAa3M ITOTIMCAHA M3jaBa OPraHa HaAAEXKHOT 3a AO-
HOIIIelbe Pelllerba AA IPEAAOT 0A0OpaBa - CMaTpa ce Kao YIPaBHU aKT
(0.0.A.C. 6p. 15165- 1 0p 30. maja 1936). 36upka 3akoHa I. Ko, cB. 21,
cTp. 11 n 14.

30 C.Carapus, cTp. 192. Y ckaaay ca TMM CTaBOM cy u caepehe mpecyae:
[POTUB YIIPABHOT AKTA OMIUTEr KapakTepa He MOXe ce mopuhu Tyx6a.
(A-C. 6p. 25024/26 op 11. mapTa 1927; 6p. 36693/26 0 2. HOBeMOpa
1927; 6p. 21480 op 27. aBrycra 1932); IpOTHB OILITKX YIIYTCTaBa O
MpUMeHM 3aKOHA, HeMa MecTa TYX0u (A.C. 6p. 10346 op 10. HoBeMbpa
1927; 6p. 16563 0p 26. jyHa 1934); ako ce Hapeaba OmIITEr KapakTepa
AOCTaB»a Ha U3BpILee, uMa Mecta cropy. (A.C. 6p. 37374/25 op 4.
mapra 1926; 6p. 8215 op 30. okToOpa 1926). 36upka 3akona I. KoH, cB.
21, cTp. 11.
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by administrative courts and the Council of State essentially
in the same way, as well as to establish the correct relation
between the administrative courts and the Council of State.
This division of competences proved to be very good and
flexible, because it could be instantaneously adapted to the
changes in the organization or competence of administrative
authorities.?®

The concept of the administrative dispute was taken
over from the previous act, but some significant changes
were also introduced. First of all, the differentiation between
different types of administrative disputes was abandoned.
The subject matter of a dispute was an “act of the adminis-
trative authority,” which could be a decree, decision or order,
i.e. what theory recognizes under the name “administrative
act”® According to the linguistic interpretation of the term,
this could also be a general act. However, according to the

28  S. Sagadin, pp. 189-190.

29  An administrative statement, unless issued on the basis of an already
adopted decision, is not an administrative act (C. S. No.20082 of 22nd
June 1932); an administrative dispute may not be initiated against an
expert analysis (C. S. No. 27823 of 27th October 1932); an act of the
administrative authority delivered to the party, in which the officer has
presented his opinion in the form of a report on the subject, proposing
how to decide, and which contains a signed statement of the authority
competent for issuing the decision that the proposal is granted — is
considered to be an administrative act (O.D.0.C.S. No. 15165- and of
30th May 1936). G. Kon Collection of Legislative Acts, Book 21, pp. 11
and 14.
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“PaHuje je 0MO YCAOB 3a 3aCHMBambe AAMUHUCTpa-
TUBHOI CIIOpa, AQ ’KaAMAALl TBPAM, AQ MY je pellemeM
noBpeheHO HeKO HeroBo IMpaBo, AU AA MUHUCTap Huje
010 HAaAAEXKaH VAU AQ je TPEKOPauMo BAACT... Koa HeHaa-
AEXHOCTU VIAM TIpeKopadema BAACTY He CMaTpa ce A Io-
CTOjU IOBPeAA KaKBOT Cy0jeKTMBHOT IpaBa >KaAuoLa, Beh
Ce IIOAQXE TEXMUIITEe Ha 00jeKTUMBHY CTpaHy, Ha IIOBPEAY
nocrynka. Crora ce KoA 0OBe BpCTe CIIOpPOBA U He TPaKU 3a
AETUTHMALIMjY 32 )XKaA0y MoBpeaa mpaBa, Beh je AOBOAHO
AQ UMa >KaAuaal interet direct et personel ! Vlako 3A-
CYC cBe Tpu BpCTe CIIOPOBa CBOAU HA jeAHY, CMaTpa ce
AQ je 3a MOKpeTame aAMUHUCTPATUBHOT Criopa (aKTUBHY
AETUTMIMALIMjY 32 TYXXO0Y), AOBOSHO AQ Ce TBPAU, A2 “je ak-
TOM YIpaBHe BAaCTM IOBpeheHo KaKkBO NpaBO MAM KaKaB
HeNoCpeAHM AMYHY MHTepeC TY>KIOLIa, 3aCHOBAH Ha 3aK0-
Hy”. Ha oBaj HaUMH je 3HaTHO MpPOLIVPEH MOjaM aAMMUHMU-
CTPATUBHOT CIIOPa, jep Ce U y CAy4ajeBMMa, TAe HUje Y -
Talby HEHAAAEKHOCT VIAY IIpeKOopauere BAACTH, He TPaKU
IIOBpEeAA HEKOT Cy0jeKTUBHOT IpaBa y CTPUKTHOM CMMUCAY,
Beh camMo moBpepaa HENOCPEAHOI, AMYHOT MHTepeca, 3a-
CHOBAHOT Ha 3aKOHY. “IIpuroBop, A2 OBaKo 0O3Ha4€eH MHTe-
pec CTBapHO ¥ IPAaBHO HMj€ HUILITA APYTO HETO Cy0jeKTUB-
HO IIpaBoO, Huje ocHOBaH. Pa3Auka mnsmeby cybjekTBHOr
IpaBa U MHTepeca MOXe A OyAe MMHMMAAHA, 1 4eCTO jy je
TELIKO U3Pa3UTH, AAY OHA ITOCTOj!. AKO HIIp. MUHUCTAp He
IIOCTABU JEAHOT OA ABOjHLIE VAU TPOjULie KAHAMAQATA, KOje
MY je HEKO T€AO IMPEAAOXKMAO, 2 Ha KOjU NMPEAAOT je OH IO
3aKOHY Be€3aH, Her0 HeKO APYIO AMLiE, MMA CBAKU OA IIPEA-
AO>KEHVMX KaHAMAAQTA HEITIOCPEAHU AMYHY MHTEpPeC, 3aCHO-

31 C. CarapuH, cTp. 192.
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prevailing theory and practice, this was always only an indi-
vidual act.*

“Previously, the requirement for initiating an adminis-
trative dispute was for the plaintiff to claim that one of his
rights has been violated by a decision or that the minister did
not have competence or exceeded the limits of his authori-
ty... In the case of lack of competence or exceeding of limits
of authority, it is not believed that there is a violation of any
subjective right of the plaintiff; instead, the stress is laid on
the objective side, on the violation of proceedings. There-
fore, a right does not need to be violated for the right to file
an appeal to exist in this type of dispute; it is enough for
the plaintiff to have “interet direct et personel”?' Although
the CSACA reduces all three types of disputes to one, in
order to initiate an administrative dispute (locus standi for
an appeal) it is enough to claim that an “act of an adminis-
trative authority has violated a right or direct legally-based
personal interest of the plaintiff” The concept of administra-
tive dispute was thus significantly expanded, because even
in the cases in which there was no lack of competence or
exceeding of the limits of authority, there was no need for a
subjective right to be violated in the strict sense, there only

30  S.Sagadin, p. 192. The following judgments are in accordance with
this stand: a lawsuit may not be filed against a general administrative
act. (D.S.No. 25024/26 of 11th March 1927; No. 36693/26 of 2nd
November 1927; No. 21480 of 27th August 1932); there can be no
lawsuits against general instructions on the implementation of a law
(D.S.No. 10346 of 10th November 1927; No. 16563 of 26th June 1934);
there is room for a dispute if a general order is filed for enforcement.
(C. S. No. 37374/25 of 4th March 1926; No. 8215 of 30th October
1926). G. Kon Collection of Legislative Acts, Book 21, p. 11.

31  S.Sagadin, p. 192.
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BaH Ha 3aKOHY, aAu cyOjeKTuBHOr npaBa Hema.*” /IHaue,
IIPaBO TYXXMOLA MOXe Aa IPOMCTHNYE U3 3aKOHA, ypeAa-
0a, Hapepaba Kao U U3 paHUjUX OAAYKA YIPaBHUX BAACTMU.
Mebytum, pa 6u ce Ty>kb6a MOrAa 3aCHMBATH Ha MMOBPEAU
MIHTepeca, MOTPEOHO je AQ je MHTepeC: a) HETIOCPEAAH - Tj.
Capalllbyl AQ MPOMCTMYE U3 CAaMOT YIPAaBHOI aKTa Koju
Ce HaIaAa, TaKo Aa Ce IEroBUM IIOHUILITAjeM OAMaX 3a-
AOBOMDABA TY)K/OUEB 3aXTeB; 0) AMYHM - AQ IPOU3AA3Y U3
HEKe Hapo4uTe TY)KMOo4YeBe CUTyaluje, Koja ce yIIpaBHUM
aKTOM Melba Ha eroBy LITETY; B) 3aCHOBAH Ha 3aKOHY -
VIAV 3aKOHUT jep ce He IUTUTY He3aKOHUT MHTepec.”
AAMVHUCTPaTVBHUM CIIOPOBMMA CYy CAMYHY CIIOPOBU
10 )KaAbaMa Ha pelilera O LIAPVHCKUM, MOHOIIOACKMM, T10-
PEeCKMM U TPOLIAPMHCKMM KPMBULIAMA, KOjY Ha OCHOBY I10-
CeOHVIX 3aKOHA CIAaAQjy Y HAAAXKHOCT YIPaBHMX CYAOBaA.

32 Ibid., cTp. 192-193. 36upka 3akoHa I. Ko, cB. 21, ctp. 13. [ToBpeaa
[paBa Koje Adje AerMTUMAaLMjy 3a TY)X0y, He MOpa 6UTH Be3aHo 3a
marepujaaru unrepec. (A.C. 6p. 15064/27 op 13. mapra 1928); un-
HOBHMK, KOj! je y4eCTBOBAO Y KOHKYPCY MMa AeTMTUMALIMjY 32 TYXOy
IIPOTUB YKa3a, KOj/M je IOCTABASEHO AMLIe ca Mawbe ycaoBa. (A.C. Op.
15082 op 14. petiem6bpa 1924); kopriopalja HeMa AerUTUMaLyjy 3a
TYX0Y 300r IIOBpeAe mpasa jepHora cBor YAaHa. (A.C. 6p. 19446 op 14.
jyHa 1926).

33 YcAOBM IIOA KOjUM je KaKBO jaBHO AOOPO AQTO Ha Y)KMBatbe IOjEeAVH-
LIMMa He IPEACTaBA;ajy 32 BIX HUKAKBO CTEUYEHO IIPAaBo, I1a M3MeHa
MCTUX OA CTPaHe BAACTH He Bpeha IpaBo AU HEITOCPEAHN AUYHU
MHTepeC IojeAMHAL[a 3aCHOBAH Ha 3aKOHY. (Ipecypa YIIpaBHOT Cyaa y
Beorpaay, 6p. 4692 o 14. mapta 1929. ropute). B. ®paurtaosuh, cTp.
29, 30, 31 u 33.
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needed to be a violation of a direct, legally-based personal
interest. “The objection, under which the thus identified in-
terest really and legally is nothing but a subjective right, does
not have grounds. The difference between a subjective right
and interest may be minimal, and is very frequently difficult
to express, but it exists. If, for example, a minister does not
appoint one of the two or three candidates which an author-
ity has proposed to him, and he is bound by this proposal by
law, and if he appoints somebody else, each of the proposed
candidates has a direct personal legally-based interest, but
no subjective right?> Normally, the plaintift’s right could be
based on laws, decrees, orders and previous decisions of ad-
ministrative authorities. However, in order for a lawsuit to
be based on a violation of an interest, the interest needed to
be: a) direct —current, and stemming from the challenged
administrative act itself, so that its quashing immediate-
ly satisfied the plaintift’s request; b) personal — based on a
plaintiff’s particular situation, which the administrative act

32 Ibid, pp. 192-193. G. Kon Collection of Legislative Acts, Book 21,
p. 13. A violation of law which gives the right for a lawsuit does not
have to be in connection with a material interest. (C. S. No. 15064/27
of 13th March 1928); an officer who competed for a position has the
right to file a lawsuit against a decree on the appointment of a person
that does not satisfy as many requirements. (D.S.No. 15082 of 14th
December 1924); A corporation does not have the right to sue if a
right of one of its members has been violated. (C. S. No. 19446 of 14th
June 1926).
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apanmcTpaTimmor coopa koa Jpmassor

nelie ce yaorn
ofsnp, ko je, NpeMa JATYMY upesaje e
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B

30upka s3akona I. Ko, cB. 21, cTp. 24-25

usBop: bubanoreka IpasHor pakyarera Yanusepsurera y beorpaay

G. Kon Collection of Legislative Acts, Book 21, pp. 24-25
source: Law Faculty Library, University of Belgrade

OHU ce pelraBajy IO OAedEHMMA, aAM IIpeMa HOpMaMma
peAeBaHTHMX MTOCeOHMX 3aKoHa. >

Y noraepy 00jeKTMBHOI YIPaBHOI CIIOPA, 3aAPKaHO
je mpaBo ['AaBHe KOHTpoAe Aa mpep Ap’KaBHMM CaBeTOM
ocriopaBa TY)X0OM 3aKOHUTOCT yKasa MAM MUHMCTapCKUX

34  Peweme Ynpase 3a paTHy LITETY He IIOAAEXe TY>KOU Ap>XaBHOM caBe-
Ty. (A.C. 6p. 8618/26 0p 20. aripuaa 1928); peiere Ypase Ap>kaBHUX
MOHOIIOAQ He TIoAAEXe TYX6u ApskaBHoM caBerty. (A.C. 6p. 16290/26
oa 11. pebpyapa 1928). 36upka 3akoHa I. Ko, cB. 21, cTp. 13.
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changed and thus prejudiced him; v) legally based — or law-
ful, because unlawful interests were not protected.?®
Disputes initiated by appeals to decisions on customs,
monopoly, tax and excise duty violations were similar to ad-
ministrative disputes, and, under special legal acts, they be-
longed within the jurisdiction of administrative courts. They

33  Conditions under which a public good has been granted to individuals to
enjoy is not their acquired right, which means that any modification of
these conditions by the authorities will not violate the individuals’ legally
based right or direct personal interests. (Belgrade Administrative Court
judgment No. 4692 of 14 March 1929). B. Frantlovi¢, pp. 29, 30, 31 and 33.
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peliiera KojuMa je moBpeheH 3aKOH y KOPUCT IMojeAMHLa,>

a 3a OCIIOpaBarbe TAKBYUX YIIPABHMX aKaTa HIDKMX BAACTU
IpeA YIPaBHUM CYAOBMMAa MMHUCTAp pUHAHCHja MMa 3a-
KOHCKO OBAaliheme Aa TOCTaBM CBOje moceOHe opraHe.
3HavajHY HOBMHY 3aKkoHa, mpeysery u3 DpaHijycke,
IpeACTaBmda yBobhere yrpaBHOr criopa 30or “hyTama aa-
muHucTpayuje”. Hanme, pa 6u ce omoryhmaa yrnpaBHOCYA-
CKa 3allTMTA Y KaAa yIIpaBHa BAACT O 3aXTEBY IOjeAVHLIA
He AOHece HUKAKBO pellerbe, IIPOIMCAHO je AA 3alHTepe-
COBaHM MMa IPaBO Ad MOAHECe TY)KOYy ako MPOTeKHe Tpu
Mecelia 0A KaAa je [0 APYTU YT 3aXTeBao (yprupao) AOHO-
1IeHbe Pellierba KOA YIPaBHE BAACTU. Y TOM CAY4ajy yIpaB-
HU CYA Y3MMa TY>KOY y MOCTYIIaK Kao Aa je yIpaBHA BAACT
oaOMAa 3axTeB TyXuoua.* Vimajyhu y BUAY A2 je apAMUHM-
CTPaTUBHMU CIIOP AOMYLITEH CAMO [IPOTUB aKaTa APYrocTe-
MEHNX, OAHOCHO LIEHTPAAHUX BAACTH, 3aMIHTEPECOBAHM CE,
y CAy4ajy A2 He A0Ouje peliere OA IPBOCTEIIEHE BAACTH,

35  Axo je noBpebheH 3aKOH y KOPUCT IOjeAMHIIA YKa30M VAU MUHUCTap-
CKIM pelllelbeM, OHAQ Ce Y MIMe Ap)KaBe jaB,a Kao TyKuAal, [AaBHa
KOHTpPOAa. AAM Ce TMMe He MICKbYydyje MOTYRHOCT Aa U IpUBaTHA AMLIA
mory mopuhu Tyx0y Ap>kaBHOM CaBeTy, aKo HaAa3e Ad je IOBPEAOM
3aKOHa NoBpeheHo 1 »bUX0BO KaKBO IPaBO MAY HEIIOCPEAHM AUYHU
MHTEpeC OCHOBAH Ha 3aKOHY, jep je TO paBo Ty)X0e MpU3HATO Hoje-
aunny. I. Hukertuh, ctp. 17. [aaBHa KOHTpOAA HeMa AeTUTUMALI)Y 32
TYXO0Y, aKO je YIIpaBHUM aKTOM IOBpeheH 3aKOH Ha IITETY II0jeAVHLIA.
(A.C. 6p. 28121/26 oa 21. maja 1927). 36upka 3axkoHa I. Kow, cB. 21,
crp. 21-23.

36 TlowTo HUje 0OeCHAXKEHO TY)XMOYEBO TBpPhHElbe, AQ Y POKY OA TPU
Mecella OA AaHa Tpakera Huje A0010 GOPMAAHO pellletbe, MMa Ce
CMaTpary, AQ je TY>KUAAL] OAOMjeH OA TPaKerba, Te MMa MPABO Ha
[MOAM3ae AAMUHMCTPATUBHOT criopa Kop ApskaBHor caBera. (A.C.
6p.44599 op 16. aeuembpa 1925). 36upka 3akona I. Ko, cB. 21, cTp.
24-25.
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were resolved at departments, though under the provisions
of relevant special legislative acts.**

As regards the objective administrative dispute, the Princi-
pal Audit maintained the right to file a lawsuit to the Council of
State challenging the legality of decrees or ministerial decisions
that had violated the law in favor of an individual,”” and in order
to challenge such administrative acts of lower authorities be-
fore administrative courts, the minister of finance was author-
ized by law to appoint his special bodies.

An important innovation in this Act, taken over from
France, was the introduction of the administrative dispute due
to the “silence of the administration.” Namely, in order to ensure
the administrative-judicial protection even when the adminis-
trative authority did not issue a decision on an individual’s re-
quest, the interested party, under the Act, had the right to file a
lawsuit upon the expiry of three months from the date when he
had requested the issuance of a decision by an administrative
authority for the second time. In this case, the administrative

34 A decision of the Directorate for War Damages is not subject to a
lawsuit to the Council of State. (D.S.N0.8618/26 of 20th April 1928);
decision of the State Monopoly Directorate is not subject to a lawsuit
to the Council of State. (C. S. No. 16290/26 of 11th February 1928). G.
Kon Collection of Legislative Acts, Book 21, p. 13.

35 Ifalaw has been violated in favor of an individual through a decree or
ministerial decision, then the Principal Audit appears as the plaintiff
on behalf of the state. But this does mean that private persons cannot
file a lawsuit to the Council of State, if they find that a violation of

the law has violated one of their statutory rights or direct personal
interests, because this right to a lawsuit has been recognized to an
individual. G. Niketi¢, p. 17. The Principal Audit does not have the
right to sue if an administrative act has violated the law and prejudiced
an individual. (C. S. No. 28121/26 of 21st May 1927); G. Kon

Collection of Legislative Acts, Book 21, pp. 21-23.
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MOpa HajIpe >kaA0OM 00paTUTU APYTOCTEIEHOj BAACTH, A
TEK aKO OHAa He AOHece pelIere O >KaAby, OH je oBaaitheH
A U3jaBu TYK0y.*

Tyx6a ce 3acHMBa Ha TBPABU A2 je MPABO MAU He-
IIOCPEAHM AVIYHY MHTEpeC TY>KMOLIA 3aCHOBaH Ha 3aKOHY
noBpebheH akTOM ympaBHE BAACTH, IIyTEM ITOBPEAE MaTe-
PHMjaAHOT NpaBa MAM IMpomnuca noctynka. Ha oBaj Haunn
Cy npeABubeHe BpCTe HE3aKOHMUTOCTM KOje MOTy OUTU
npeAMeT yIpaBHoOr criopa. ¥ marepujaaHo npaso C. Ca-
rapVH CBPCTaBa U MPOIMKC O HAAAEKHOCTI®® U rpaHKuLIaMa
BAACTY, TIOLITO 3aKOHOAaBal] OBE IIOBPEA€E HYlje HApOYUTO
ucrtakao. OcTaje muTamwe MOBpPeAe MpaBa 3A0yNIOTPEOOM
BAACTHU (detournement de pouvoir), C. CarapuH cMaTpa A2
3ACYC uma u Taj CAy4aj y BUAY. ,3AOYIIOTPeba VAU TIpa-
BUAHYje M3UTPaBalbe BAACTY MOJKE IOCTOjaTU CaMO KOA
cA0bopHe olieHe. [Ta Kako 3aKOH UCKnYUyje Bobewe cro-
pa y cTBapuMa y KOjuMa IIOCTOjU 32 YIIPaBHY BAACT IIPU
AOHOILIEIbY pellierba CAOOOAHA OL[eHa, Ca OTPAaHUYEHEM “U
Yy KOAMKO” OHa MOCTOjU, TO C€ 13 OBOT OTpaHMYeha MOXKe
3aKM,oYYUTH, AQ TPOTUB LiMida 3aKOHA YIIOTpeOseHa CAO-
0OAHA OLleHa caylibaBa HENPaBMAHY IPUMEHY 3aKOHA U

37 Ilpema — 32 3aKkoHa O IOCAOBHOM peAy Y Ap>KaBHOM caBeTy 1 YIIpas-
HIM CYAOBMMA aKO je Ty)K0a IIOAUTHYTa KOA YIIpaBHOT cyAa 360r
hyramwa apMMHUCTpalLyje, Ta oHa Y MehyBpeMeHy A0 OAAYKe CyAa M3AQ
CBOje pelliere, TY)KMAAL je Ay>)KaH Y POKY 0A 15 AaHa Aa U3jaBU CYAY AQ
AM je TUM pellerheM 3aA0BOSAH MAM IIAK OCTaje pu TyX6u. Y nmpBom
CAYYajy NOCTYIIaK ce 00ycTaBm»a, & y APYTOM IaK MMa Ce HaCTaBUTMU.
AKoO TyXX1Aal] y OCTaB/»EHOM POKY OA 15 AaHa He yYMHM HUKAKBY
U3jaBy, CMaTpa Ce A2 je 3aA0BOSAH U ITOCTYIIAK IO IIPBOj TYXKOU 1Ma ce
obycraButu. 36upka 3akoHa I. Ko, cB. 21. cTp. 65.

38  lHTepecaHTaH je OBaj HeroB CTaB, UMajyhu y BUAY Aa ce TOBpeAa
MPOTMCA O HAAAGKHOCTHM AQHAC CMATpPa IIOBPEAOM IIPAaBMAA MOCTYIIKA.
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court initiated proceedings based on the lawsuit as if the ad-
ministrative authority had rejected the plaintiff’s request.*® In
view of the fact that the administrative dispute was permitted
only against the acts of second-instance or central authorities,
if the interested party did not receive a decision of the first-in-
stance authorities, he had to file an appeal to the second-in-
stance authorities first, and he could file a lawsuit only if they
did not issue a decision on the appeal.*’

The lawsuit was based on a claim that a legally-based
right or direct personal interest of the plaintiff had been vi-
olated through an act issued by the administrative authority,
through the violation of a substantive right or regulation of
the proceedings. The types of illegal actions that could be the
subject of an administrative dispute were thus envisaged. S.
Sagadin included the regulation on competence® and limits

36  Since the plaintiff’s claim that he did not get a formal decision three
months after the date of request was not invalidated, it is to be regarded
that the plaintiff’s request has been rejected, and he has the right to initiate
an administrative dispute at the Council of State. (C. S. N0.44500 of 16th
December 1925). G. Kon Collection of Legislative Acts, Book 21, pp. 24-25.

37  Under — 32 of the Rules of Order at the Council of State and
Administrative Courts Act, if a lawsuit has been filed to the
Administrative Court because of the silence of the administration
and the administration issues its decision in the meantime, before the
court decision, the plaintiff is required to give a statement to the court
within 15 days, informing it if he is satisfied with the decision or if he
continues to sue. In the first case, the proceedings are discontinued,
and continued in the second. If the plaintiff does not make a statement
within the set deadline of 15 days, he will be considered satisfied and
the proceedings in connection with this lawsuit are to be discontinued.
G. Kon Collection of Legislative Acts, Book 21. p. 65

38  This stand is interesting in view of the fact that the violation of a regulation
on competence is today regarded as a violation of the rules of procedure.
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Adje TI0BOA 3a HUIITEHe TaKBOT yIIPaBHOTI aKTa. Buie 3a-
KOHCKe OCHOBe U (ppaHLycKu Ap>KaBHM CaBeT Huje MMao
3a 3aCHMBamE CBOje YyBeHe Ipakce o detournement de
pouvoir. IIpema 0BaKBOM CXBaTaiby Ce MOpPa M NMPOMUC YA.
24, Tay. 1 TaKO TYMaunTH, AQ Ce TyKOa uMa a limine op6a-
LIMITH, aKO Ce He TBPAU, A2 je 3A0ynoTpeba cAODOAHE Olle-
He 1o cpepan”*

Y moraepy ynpaBHUX yroBopa,* u3BplleHe Cy U3MeHe
1 AOTIyHe 3aKOHa O AP>XaBHOM PauyHOBOACTBY u3 1921.
n 1922. ropuHe, ycBojeH je IIpaBMAHUMK 3a M3BplIeHe
openmka 3AP nocseheHor yroBopuma Koje 3akmyuyje Ap-
>kaBa 13 1921, kao 1 HoBu 3AP u3s 1934. ropune. TeHAeH-
Ljija Cy’KaBamwa IMpocTopa rpabhaHckor mpasa U LMBUAK-
CTMYKOT IIOVIMaba y 0BOj 00AACTH je OuAa CBe M3pakeHuja
AOHOIIIEleM CBAKOT KacHujer npomnuca.*

3a pa3Auky op oppeaaba mpsor 3AP u3 1910, rae je
IIPEBAaCXOAHM MHTepeC OMAO CIIpeyaBambe 3A0yIIOTpeda oA
CTpaHe AP>)KaBHMX OpraHa Koju CKAQrajy yroBope,* y ekc-
1o3ey MMHUCTpaA pMHAHCHja Y3 IpeAAor 3akoHa u3 1934.
TOAVHE jaCHO je OMAO Ha3HAYEHO AA je MHTEHL[Mja PeKo-
AudUKalyje MaTepuje - “3alITUTA AP>)KaBHOT UHTepeca’.™
Yrosopu mnponucanu 3AP-om 3akmyumBaHu cy usmeby
APXKaBe OAHOCHO Ap>KaBHUX Ipepyseha Koja HUCY Ko-

39  C.CarapuH, cTp. 194-195.

40  Aeramnuje o oBoj Temu A. MuaoBaHoBuh, ,Pa3Boj ynpaBHUX yroBo-
pa y npaBy Cpbuje u Jyrocaasuje’, [lpasru wusoiti, 11-12/1993, cTp.
2153-2162.

41  /o.PapoBanoBuh, cTp. 296-297, cmatpa Aa je 3a pasAMKY oA ppaHLy-
CKOT YIIPaBHOT yrOBOpa, KOI'a je CTBOPMAA CYACKa ITPAKCa, YIIpaBHU
YIOBOD Halller OAHe6/Ha TBOPEBMHA 3aKOHA.

42  A.Koctuh, cTp. 36.

43  Ibid., cTp. 39.
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of authority in the substantive law, since the legislator had
not particularly stressed these violations. The issue of vio-
lation of rights through the abuse of power (detournement
de pouvoir) remained in place, and S. Sagadin believed that
the CSACA also had this case in mind. “The abuse or, more
correctly, circumvention of authority may exist only in the
case of discretion. And since the law rules out a dispute in
matters in which the administrative authorities have discre-
tion when issuing a decision with a limitation “and if” it ex-
ists, it can be concluded on the basis of this limitation that
the discretion used in contravention of the purpose of the
law represents an incorrect application of the law and gives
grounds for the quashing of such administrative act. Even
the French Council of State did not have a greater legal basis
for establishing its well-known case law on the detournement
de pouvoir. Art. 24 item 1 must be interpreted in accordance
with this view, that the lawsuit has to be dismissed a limine,
unless there is a claim that there is an abuse of discretion.”

As regards administrative contract,”” the 1921 Act on
State Audit was amended and the Rulebook for the Imple-
mentation of the 1921 SAA section on contracts conclud-
ed by the state was adopted in 1922 as was the new SAA in
1934. The trend in which the civil law area and civilist views
in this field were narrowed down became more and more
prominent with every subsequent regulation.*

39  S.Sagadin, pp. 194-195.

40  For more details on this topic, D. Milovanovi¢, Razvoj upravnih
ugovora u pravu Srbije i Jugoslavije, Pravni Zivot, No. 11-12/1993, pp.
2153-2162.

41 Lj. Radovanovi¢, op. cit, pp. 296-297 believes that unlike the
French administrative contract, which was created by case law, the
administrative contract in our region was created by law.
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MepLjaA30BaHa U MOjeAMHalla, AAKAe, IIPMBATHOIIPAB-
Hux anna.* O6a 3AP nckmpydyjy cBojy mpuMeHY Ha Apyre
jaBHOMpaBHe Kopropauuje. CTora cy yroBopu 1 HabaBKe
HEAP’KaBHYX jaBHOIIPABHMX AMLA TIOTIAAAAM TTOA OIILITY
pexxum rpabaHCKOr ImpaBa 1 y CIIOPOBMMA je OAAYYMBAO
VICKbY4uMBO rpahaHCKy peAOBHH CYA.

3a cropoBe Koju Oy TNPOMCTEKAM M3 AAMUHMCTpa-
TUBHUX yrOBOpa IOCTOjaAd je AudepeHLpaHa HaAAeX-
HOCT cypoBa.”” Vako cy mpommcaHa 3Ha4yajHa OACTYIama
IIPaBHOT PeXXMMa Y OAHOCY Ha IIPKUBAaTHOIIPABHE YrOBOPE,
3AP He caMo Aa HUje UCKAYUVBAO HAAAEKHOCT PEAOBHOT
rpabaHckor cyaAa,* Hero je oHa yrpaBo IMpU3HaBaHA Y FAaB-
HOj CTBapM - y IOTA€AY ITIOCTOjamba, AejcTaBa YTOBOPA U HaK-
HaAe eBEHTYyaAHe IITeTe.

44 Ibid., ctp. 36 u 38.

45  Kaxo uctnye /o. PapoBanoBuh, ctp. 188, “OAroBopHOCT ApXaBe y
IIPMBATHOIIPABHOM CMMCAY ITOTIIYHO je OABOjeHA OA MUTAba IIPABUA-
HOCTY MOCTYIIKa AOTMYHOT YIPaBHOT OpraHa’.

46  3axoH u3 1934. kopucty TepMuH “Ap>kaBHM” a He rpabhaHCKM cya, Kako
61 1CcKmYUMo “usbpane u bepsaHcke cypoBe”.
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Unlike the provisions of the first SAA of 1910, where the
prevailing interest was the prevention of abuse by state au-
thorities which concluded contracts,* the minister of finance’s
expose on the 1934 Bill clearly indicated that the repeated
codification of the matter was intended to “protect the state
interest”” Contracts referred to in the SAA were concluded
between the state, or state-owned companies that had not
been commercialized and individuals, i.e. private persons.*
Neither of the SAAs were applicable to other public corpora-
tions. Therefore, the contracts and procurement of non-state
public-law persons belonged to the general civil law regime
and only the ordinary civil court decided in disputes.

Courts had differentiated jurisdiction concerning dis-
putes that resulted from administrative contracts.” Despite
envisaging a significant departure of the legal regime from
the private law contracts, rather than excluding the jurisdic-
tion of an ordinary civil court,* the SAA recognized it in the
principal matter — as regards the existence, effects of con-
tracts and possible compensation of damage.

On the other hand, the violation of regulations pertain-
ing to a particular legal regime could cause a damage to indi-
viduals or violate their rights or legally based interests. The
Council of State, after a lot of hesitation, recognized the ju-
risdiction of administrative courts, although not with a com-

42 L. Kostié, op. cit, p. 36.

43 Ibid, p. 39.

44 Ibid, pp. 36 and 38.

45  According to Lj. Radovanovi¢, op. cit, p. 188, “The responsibility of the
state in terms of private law is completely separate from the issue of
correctness of proceedings of the relevant administrative authority”

46  The 1934 Act uses the term “state” rather than civil court, in order to
exclude “arbitral and exchange courts.”
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C Apyre cTpaHe, TOBPEAOM IPOIMCA OCOOEHOT IIpaB-
HOT' peXMMa MOTAA je HACTATHU IITEeTa 32 IOjeAVHLIE, OA-
HOCHO TIOBPE€AA HUXOBUX IPaBa MAU HA 3aKOHY 3aCHOBa-
HUX MHTepeca. Ap>XaBHU CaBeT je TI0CAE AYTOT KoAebarba,
y3 He CaCBUM KOHCEKBEHTHO CTAaHOBMIITE, IIPU3HAO HAA-
AEXKHOCT aAMMHUCTPAaTUBHUX CcyAoBa.” Tako je ynmpaBHU
CYA OAAYYMBAO O YIIPABHUM aKTVMa Be3aHMM 32 AQTU yTO-
BOP, OAHOCHO O ycKAaheHOCTH mpolieaype 3aKmyyerba 1
peaAusalje yroBopa ca HOpMaMa jaBHOIIPABHOT Kapak-
Tepa Koju ra peryauiny.®® “OAAyKe U MpecyAe YIpaBHUX
CYAOBa MOT'Y OMTH OA ITP€jYAULIMOHAAHOT 3Hauaja 3a OAAY-
K€ U TIPeCyAe PEAOBHUX CYAOBQ, aAM MOTY OUTU MOTITYHO
camocTtaAHe”® YmpaBHu cya je 6uo oBaamtheH camo Aa
IOHMIITH YIIPaBHU aKT aKo je IPOTKBAH 3aKOHY, 6e3 Mo-
ryhHOCTM A2 AOAEAY HAKHAAY IITETE HAHETY TUM aKTOM.™

YcraB u3 1931. ropuHe 3a ynpaBHe cyAoBe oppebyje
AQ Ce YyCTaHOBAABAjy 32 CIIOPOBE yIIpaBHE IIPUPOAE, a 32
Ap>XaBHI CaBeT Aa je BPXOBHU YIIPaBHU CYA U Aa he ce
CEAMIIITa, HAAAEKHOCT M OpraHu3aliija yIpaBHUX CYAOBa,

47  A.Koctuh, ctp. 37. VIHTepecaHTaH je CTaB yIpase 110 TOM IMATakby
KOju HaBOAM 1 0Opa3Aaxe /o. PapoBanoBuh, cTp. 288. Mako je ynpasa
y TMM OAHOCMMa KOPMCTHAA jaBHOIIPaBHa oBAalrhewa, MOTMBMIIYhM
BUX0BO Kopuinhere moTpedama jaBHOr MHTEpeCa, & He YTOBOPHUM
oapeAabaMa, OHa Ce carAaliaBaAa ca MOYETHUM CTABOM ApP)KaBHOT ca-
BeTa O HEroBoj HEHAAAEXXHOCTH, CTOTA IITO je CYACKa MpolieAypa 61uaa
3a MI0jeAMHLIA CKYII/»A U CIIOPUjA - AAKAe, 3a YIIPaBy IIOBOMSHMjA.

48  Hnp. Ap’kaBHU CaBeT je AOIYIUTAO CIIOP IIPOTUB HEIPAaBUAHO U3BP-
IIEHOT jaBHOT HaAMeTarba MAY Heobpa3oBatba BellTauke KOMUCH)e,
HeIpaBMAHE HAIlAQTe AKOMHA Y CAYUajy IIPOAY>Ketba POKa 1 CA.

A. Koctuh, ctp. 38.

/o. PapoBanoBuh, ctp. 297.

49
50
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pletely consistent position.*” The administrative court thus
decided on administrative acts related to a given contract,
or on the degree of harmonization between the procedure
of conclusion and realization of a contract, and the public
law norms that regulate it.*® “The decisions and judgments
of administrative courts could have prejudicial importance
for decisions and judgments of ordinary courts, but could
be completely independent”* The administrative court was
authorized only to quash administrative acts if they were in
contravention with the law, but not to award the compensa-
tion of damage caused by this act.*

Under the 1931 Constitution, the administrative courts
were established for disputes of the administrative nature
and the Council of State was the supreme administrative
court, while the seats, competence and organization of ad-
ministrative courts and the method of appointment of the
Council of State members, its composition, competence and
procedure needed to be defined by law.*!

47 L. Kosti¢, op. cit. p. 37. The administration’s stand quoted and
explained by Lj. Radovanovi¢, op. cit, p. 288 is interesting. Although
the administration in these relations used public competences,
explaining their use by the needs of the public interest, rather

than contractual provisions, it agreed with the initial position of

the Council of State on its lack of jurisdiction, because the court
procedure was more expensive and slower for the individual — which
means that it was more favorable for the administration.

48 E.g., the Council of State allowed a dispute against an incorrectly
executed public tender or failure to set up an expert commission,
incorrect collection of fees in the case of extended deadline, etc.
49
50

51

L. Kosti¢, op. cit, p. 38.
Lj. Radovanovi¢, op. cit, p. 297
S. Sagadin, 198-199.
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M HaYMH MMOCTaBMbdatba YAAHOBA AP)KAaBHOT CaBETa, HEroB
CacTaB, HAAAEXXHOCT U IIOCTYIaK 3aKOHOM OAPeAUTH.”!

Y HapAeXHOCTM AP>KaBHOT CaBeTa M YIPaBHUX CYAO-
Ba, TIOPEA pelllaBama YIPaBHUX CIIOPOBA Ka0 TAABHE HAA-
AEXHOCTY, HAAA3MO Ce U HU3 APYTMX IIOCAOBA. Ap>KaBHU
CaBeT je pellaBao U CyKobe HaAAXKHOCTU M3Mehy opraHa
Ap’KaBHe yrpaBe, u3Mehy camoynpaBHuX opraHa u nsmehy
AP’KaBHMX U CAMOYIIPaBHMX OpIraHa, a IIOPeA TOra je pelia-
Bao O M3MeHaMa YyroBOpa Ha LITETY ApP>KaBe, O OCHUBAIby
3aAyKOmHa UTA. HajBaskHMjU BaHCYACKM TOCAOBU Ap>KaB-
HOT caBeTa M YNPaBHUX CYAOBa OMAM CYy APYrOCTeIeHU
HAA30p HaA PaAOM CaMOYIIPAaBHMX TeAQ, & IIOTOM AMCLIK-
NAMHCKO cybewe. OHU Cy OMAM PEAOBHU AUCLIUIIAMHCKU
CYAOBM 3a CBE AP’KaBHe CAY>KO€HMKe, CeM 3a OHe 3a Koje
cy npeaBubeHu MOceOHU AMCLMIAMHCKU CyA0BU.>? Kop
yrnpaBHUX QYHKILMja, TEKHUIITE je OMAO Ha TIPEBEHTUBHOM
00e30ebhery 3aKOHUTOCTU KOA CTBapy OA IOCEOHOT 3Ha-
yaja 3a 3aKOHOAABIIa, 300T yera OH HUje NMPEABUAEO UC-
K/AoYUMBY HAAAEKHOCT OpraHa yrmpase. Ap>KaBHU CaBeT je
010 3a TaKBe CTBapU HAJIIOAECHUjU, KAO KOAETMjAAHO TEAO
BaH AHEBHE ITOAUTHKE, KOje paclioOAaKe CIIPEMOM U CBaKO-
AHEBHUM MCKYCTBMMA IIPU pelllaBalby YIPaBHUX CIIOPOBA,
Ia MO>Ke Haj0ome Aa MPOLEHM CTBap Ca acleKTa IpaBHe
MPAaBUAHOCTHU, AaAU U LIEAUCXOAHOCTI.>

51 C.Carapus, 198-199.
52 B. Majcroposuh, KomenTap 1952, ctp. 35.
53  C. Carapun, ctp. 200-201.
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In addition to their main jurisdiction — the resolution of
administrative disputes - the Council of State and adminis-
trative courts had many other activities within their compe-
tence. The Council of State also decided on the conflicts of ju-
risdiction between state administration authorities, between
local governance authorities and between the state and local
governance authorities, and, in addition to this, also decid-
ed on the amendments to contracts which prejudiced the
state, on the establishment of endowments, etc. The most
important out-of-court activity of the Council of State and
administrative courts was the second-instance supervision
of the work of local governance bodies, followed by disci-
plinary trials. These were ordinary disciplinary courts for
all civil servants, except those for whom special disciplinary
courts were envisaged.”* As for administrative functions, the
stress was laid on the preventive securing of legality among
issues of special importance for the legislator, which was
why the legislator did not envisage the sole jurisdiction of
the administrative authority. The Council of State was the
best institution for such issues, as a collegiate body outside
the daily politics, which had the ability and daily experience
in the resolution of administrative disputes, and could assess
the matter in the best possible way from the aspect of legal
correctness and expediency.*®

52
53

B. Majstorovi¢, Komentar 1952., p. 35.
S. Sagadin, pp. 200-201.
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3. Ilepuop nnocae Apyror cBeTCKOr para

ITocae Apyror cBeTcKoOr paTa, Y CKAQAY Ca COBjeTCKOM
COLMjJAAMCTUYKOM TEOPMjOM II0 KOjOj je yrpaBa IOTIIYHO
OABOjeHa OA CYACTBQ, a rpabanuH He3amTnheH oA KOHau-
HUX YIIPaBHMX aKaTa YakK 4 KaAa Cy OHM He3aKOHUTH, Huje
ouo npepABubeH MHCTUTYT yrpaBHOr criopa. OBa Teopuja
je MMaAa yTULAj Ha Hallly IPaBHY MICA0 U MPAKCY, UCTUHA
He y IOTITYHOCT),> a OBAaKBO CXBaTalbe MMAAO je KOpeHa
Y1 Y 00jeKTVBHOM CTalby U CTENEHY APYLITBEHO-E€KOHOM-
CKOT, IOAUTUYKOI U MAEOAOLLKOI pa3Boja npe 1949. ro-
AVIHE, TA€ je AP’KaBHa yIpaBa MMaAa MIMpa oBAallhemwa U
OAAYYHUjU TTOAOXKQ).>

VYKas3uBaHO je Ad je YIpaBHU CIOp, YBeaeH 1952, ro-
AVIHE HOBAa MHCTUTYLMja IIPAaBHOT CUCTEMA, KOja He IpeA-
CTaB/»>a OOHOBY MHCTUTYLIMje 3aCHOBaHE Ha CXBaTamblMa
0 popMaAHOj 3aKOHUTOCTY U CYIPOTCTABMSdAY yIIpaBe U
rpabaHVHa, HUTK IpUXBaTakbe TeOpUje O “HeNOrpeLIBO-
CcTU” CYACKVIX OpTaHa U HaYeAHOj CYIIepYOPHOCTU CYACTBA
HaA ynpaBom.*

Y caBe3HoM YcraBy u3 1946. ropuHe npepBubeHo je
HayueAo 3aKOHUTOCTH: “CBU aKTU OpraHa Ap’KaBHe yIpaBe
U opraHa mpaBocyba Mopajy 6uTy OCHOBaHM Ha 3aKOHY .
Papu o6e36ebhera oBor HaueAaa, AOHET je 3aKOH O ynpas-
HUM criopoBuMa 1952, Koju yBoAYM YIIpaBHY CIIOP “Y LIMbY
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3. The Period Following World War 11

Following World War II, under the Soviet Socialist theory,
according to which the administration was completely sepa-
rated from the judiciary and the citizen was unprotected from
final administrative acts even if they were unlawful, the ad-
ministrative dispute was not envisaged as an instrument. This
theory affected our legal thought and practice, although not
completely,”* and this understanding was also rooted in the
objective state and degree of socioeconomic, political and ide-
ological development before 1949, when the state administra-
tion had wider competences and more prominent position.”

It was noted that the administrative dispute, introduced
in 1952, was a new instrument in the legal system, and that it
did not restore the institution based on the understanding of
formal legality and confrontation between the administra-
tion and citizens, or acceptance of the theory of “infallibility”
of judicial authorities and general superiority of the judiciary
over the administration.*®

The 1946 federal Constitution envisaged the principle
of legality: “All acts of the state administration and judicial
authorities must be based on law” In order to ensure the im-
plementation of this principle, the Administrative Dispute
Act, adopted in 1952, introduced the administrative dispute
“for the purpose of ensuring the fullest possible protection
of citizens’ rights and reaffirmation of legality in the work of

54  Haume, jour op moyeTka cTBapama HOBe Ap>KaBe Y JyrocAaBuju mo-
CTOjaAl Cy KOHKDETHMU CAy4ajeBU CYACKe KOHTPOA€ aKara yrpase (61-
PAYKO MPABO, COLMjAAHO OCUTYPAbE, CAY)KOEHUYKM OAHOCH).

55  B. Majcroposuh, KomenTap 1952, ctp. 3.

56  Ibid., ctp. 3-4.

54  Namely, ever since the creation of the new state, Yugoslavia had
specific cases of judicial review of the administrative acts (electoral
rights, social insurance, civil servants’ relations).

55  B. Majstorovi¢, Komentar 1952, p. 3.

56  Ibid, pp. 3-4.
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IITO MOTITYHMje 3aIUTHUTE NpaBa rpabana u yuspihema 3a-
KOHUTOCTU Y paAy Ap’kaBHux oprana’.”’ 3YC npomnucyje Aa
ce YIpaBHM CIIOp MOXX€ BOAUTU CaMO MPOTUB YNPaBHUX
akaTa®® Koju je y CMUCAY OBOT 3aKOHA aKT AP>KaBHOT Op-
raHa AOHeT y YIIPaBHOj CTBapH, KOj/M Ce pellaBa O U3Bec-
HOM IIpaBy MAU 00aBe3M INOjeAMHL]a MAM NPAaBHOT AUIA.
Kako HaBopau b. MajctopoBuh, 1moa ynmpaBHUM CTBapuma
ce CMaTpajy KOHKPEeTHM CAy4YajeBM M3 YNPaBHUX MaTe-
pyja, 3a 4Mje pellaBamwe Cy MO MPaBUAY HAAAEKHU Opra-
HU AP’KaBHe yIIpaBe M O KOj/IMa OHU pellaBajy IPMMEHOM
BAACTU U jeAHOCTPAHO, Y BpIIey PeAOBHUX (QyHKLUja.
Aakae, y ylipaBHe aKkTe He CIIapdjy aKTU IOCAOBama Ha
OCHOBY KOjUX OpTaHM AP>KaBHe yIpaBe 300T MIMOBMHCKIX
IIOCAOBA yAa3e y rpabaHCKo-IIpaBHE OAHOCE Ca IIOjeAVH-
LMa ¥ NpaBHUM AuLMa. OHM MOTY OUTU ITOBOA MCK/bY-
yuBo rpabanckor cniopa. Takobe, 3a mokpeTamwe ynpaBHOT
CIIOpa HEOIIXOAHO je Aa je yIIpaBHM aKT KOHa4yaH Y yIIpaB-
HOM IIOCTYTIKY. Y TO BpeMe Huje noctojao 3YII, Beh camo
HEKOAMKO OCHOBHMX HayeAa TOT IMOCTYIKA CAAPXKaHUX Y
OmnuiTeM 3aKOHY 0 HApOAHMM opbopuma u3 1952. u pe-
A€BAHTHUM PENyOAMYKYM 3aKOHMMA, Ka0 ¥ HU3 MPOIICa
0 noce6HUM nocrynuuma. [To npaBuAuMa ynpaBHOT IO-
CTYIIKA, CAMO jeAHOM je OMAO AOIYLITEHO M3jaBUTHU JKaA-
Oy MPOTUB aKTa OpraHa ymnpaBe U TO HEITOCPEAHO BUILEM
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state authorities”*” Under the ADA, the administrative dis-
pute could be held only against administrative acts*® which,
within the meaning of this Act, was an act issued by a state
authority in an administrative matter, deciding on a particu-
lar right or obligation of an individual or legal person. Ac-
cording to B. Majstorovi¢, the administrative cases were con-
sidered to be specific cases from the administrative matter,
which the state administration authorities were competent
to resolve and on which they decided applying their powers
and unilaterally, while performing their regular functions.
Therefore, business acts on the basis of which state admin-
istration authorities entered civil law relations with indi-
viduals and legal persons because of property transactions
were not administrative acts. They could only lead to a civil
law dispute. Also, an administrative act needed to be final in
the administrative proceedings in order for an administra-
tive dispute to be initiated. There was no APA at the time,
there were only a few basic principles of this procedure con-
tained in the General Act on National Committees of 1952.
and relevant republic acts, as well as a number of regulations
on special proceedings. According to the rules of adminis-
trative proceedings, an appeal against an administrative act
was permitted only once, to the directly higher administra-
tive authority, whose decision on the appeal became final.
Applying the same principle, finality also existed if a first-in-

57  B. Majcroposuh, Komenitiap 3akoHna o yipasrum ciioposuma, IV ns-
MEHEHO U AOITYbeHO uspatbe, CAYXOeHU AKCT, 1967 (y AameM TeKCTy:
B. Majcroposuh, Komenrap 1967), ctp. 5-6.

58  Kako ucruue B. MajcropoBuh npeamer yrpaBHOr criopa He MOry 61TH
MTOA3aKOHCKY OIIIITY aKTH, U3 HAYeAHMX PA3AOra I jep je TO Hero-
TpebOHO, AOK MaTepujasHe paAtbe MOT'Y OUTH ITOBOA 32 rpabaHcku a He
3a ynpasHu criop. b. Majcroposuh, Komenrap 1952, ctp. 16.

57  B. Majstorovi¢, Komentar Zakona o upravnim sporovima, IV
izmenjeno i dopunjeno izdanje, Official Gazette, 1967, pp. 5-6.

58  B. Majstorovi¢ says that general by-laws may not be the subject matter
of the administrative dispute, because of general reasons and because
this is unnecessary, while material actions may serve as the basis for
a civil, rather than administrative dispute. B. Majstorovi¢, Komentar
1952., p. 16
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OpraHy ympaBe, Yije pellere AOHETO IO >KaAbM MocTaje
KOHa4Ho. [Io McTOM HayeAy, CBOjCTBO KOHAYHOCTU MMa U
INpPBOCTENEeHM aKT OpraHa M3HAaA Kora He MOCTOjU BUILMU
opraH KoMe 01 ce MOTAQ M3jaBUTH >XKaA0a VAU aKT 32 KOju
je y 3aKOHy M3pMYMTO IPONMCAHO AA NIPOTUB Ibera Huje
AomyiiTeHa >kaaba.” Crora, Huje AOIYIITEHO NTOKpeTambe
YIIPaBHOT CIIOpa MPOTYB MPBOCTENEHOT aKTa MPOTUB KOra
je mpomyurTeHa MOTYhHOCT 3a M3jaBmMBame >kaabe BU-
1eM opraHy ymnpase.®

ITpu Tome, nmpuxBaheH je y HaueAy MOAEA yIIpaBHOT
CIIOpa OPraHM30BAHOI IO CHUCTEMY OIITe KAay3yAe ca
HEraTMBHOM eHyMepauujoM. Haume, ynpaBHu criop Huje
010 AOMYILUTEH y CTBapMMa CYACKE U apOUTpaskHe yrpa-
Be, Y AVICLMIIAMHCK/M CTBapyMa APKaBHMX CAYXXOeHMKa
VI PaAHMKA Y CTBapMMa IMpPeKpIlaja, y CTBApMMa O KOjuMa
je pelllaBaAa HApOAHA CKYIIITYHA AU IPE3UAUjYM.

Hajsaa, ynmpaBHu cniop ce Huje MOrao BOAUTH Y CTBa-
puMa 3a Koje je y 3aKOHY u3peuHo oppeheHo aa je mpo-
TUB aKaTa AOHETUX y TUM CTBapMMa UCKmpY4YeH yIpaBHU
crop.®!

3YC npepBuba ynpaBHM cHop Ho TY>XOU IOjeAMHIIA
VIAV TIpaBHOT AMLa (T3B. CY0jeKTMBHM CIIOp), Kapa My je

59  ApyrocreneHu yrpaBHU aKTU MAU IPBOCTENEHM YIIPABHU aKTU MPO-
TUB KOjUX Ce He MO>Xe U3jaBUTM >kKaAba 01 ce MOTAYM O3HAYUTU Kao
“aKTMBHO” KOHAYHIU.

60 B. MajcropoBuh, KomenTap 1952, ctp. 16-18. OBe BpcTe akaTa cTU4y
“nacuBHy” KOHAQYHOCT.

61 lsysumame Tux cTBapu Huje ce BpuAo 3YC-om, Beh 6yayhum no-
ceOHMM 3aKOHMMA. Y IOTAEAY MaTepuja Koje Cy paHuje peryArcaHe,
U3y3JMarbe Ce MOTAO MPOMMCATH YKa3uMa Ipe3uAjyMa HapOAHKX
CKYIILUTVHA Y POKY OA TOAMHY AQHa I10 cTynamy Ha cHary 3YC-a. b.
Majcroposuh, Komenrap 1952, ctp. 9. u 16.
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stance act was issued by an authority above which there was
no higher authority to which an appeal could be filed or an
act which was specifically described as non-appealable in
the law.*® Therefore, the administrative dispute could not be
initiated against a first-instance act against which an appeal
had not been filed to a higher administrative authority.*

In addition to this, the administrative dispute model or-
ganized according to the general clause system with negative
enumeration was adopted in principle. Namely, the adminis-
trative dispute was not permitted in judicial and arbitration
administration issues, in disciplinary matters pertaining to
civil servants and minor violations by workers and in the
matters on which the national assembly or the presidium de-
cided. Finally, the administrative dispute could not be held in
cases where the law specifically said that the administrative
dispute could not be held against acts issued in such cases.*

The ADA envisaged the administrative dispute initiated by
a lawsuit filed by an individual or legal person (so-called sub-
jective dispute), when his legally based right or direct personal
interest was violated. While a right could be determined rela-
tively easily, there were difficulties pertaining to the interests,
because of the imprecision of the concept of interest and be-

59  The second-instance acts or first-instance administrative acts which
are not appealable may be regarded as “actively” final.

60  B. Majstorovi¢, Komentar 1952, p. 16-18. These types of acts become
“passively” final.

61  These matters were not excluded under the ADA, but under future
special laws. As regards the previously regulated matters, their
exclusion could be regulated by decrees issued by the presidiums of
national assemblies within a year after the ADA took effect. Zakon
o upravnim sporovima, sa stru¢nim komentarom, B. Majstorovic,
Komentar 1952, p. 9. and p. 16.
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noBpeheHO MpaBO MAM HEINIOCPEAHM AMYHU MHTEpec 3a-
CHOBAaH Ha 3aKOHY. AOK ce IpaBO MOXKe€ PEAATUBHO AAKO
YTBPAUTH, KOA MHTepeca IOoCToje morelikohe, 300r He-
MpeLV3HOCTY I0jMa MHTepeca U jep CY YCAOBU Aa IO-
BpeheHu uHTEpec OyAe HermocpeAaH, AUYHU U 3aCHOBaH
Ha 3aKkoHy. [Ipe Apyror cBeTckor paTa MHTepec 3aCHOBaH
Ha 3aKOHY OOMYHO ce objalrmaBao Kao caabuja dpopma
npasa. [IpumMep je HepacnucuBamwe KOHKypCa 32 AOAEAY
jaBHUX paAOBa, TA€ AMLIA KOja UCITyHhaBajy YCAOBE, HEMajy
IIPaBO AQ UM C€ AOAEAE PAAOBM jep HUje MCIOLITOBAaHA
o0aBe3a 13 Mpomuca Aa ce KOHKypc pacnuire. OBae Huje
y IATaly NOBPeAA MaTePHjaAHOT Hero GOPMaAHOT 3aKO-
Ha, MehyTuM Mako TuMe He pellaBa o NpaBy rpabaHuHa,
(He)usBplIaBawe MOjeAMHUX GOPMU IOCTYIKA MMA YTU-
Ljaja Ha MaTepUjaAHy CTpaHy peluema. CTora Amie uma
VIHTEPEC AQ MOCTYIaK OyAe 00aBoEH y CKAAAY Ca ITpOoLjec-
HUM HOpMaMma. Taj uHTepec je HemOoCpeAaQH U AUYAH, jep
Ce IOCTYIIaK BOAY YIIPaBO Y HEroBoj CTBapyu U Morao 6u
PEe3yATHPATH IO hera MoBOSHUM pellereM. Takobe, oBaj
MIHTepecC je 3aCHOBAH Ha 3aKOHY, jep Cy IpolieCHe HOpMe
mpomicaHe 3aKoOHOM. MebyTtum, ako m3Bpiuewe Gpopmu
MOCTYNKA y HaudeAy MPEACTaBda AY>KHOCT YIIpaBe, OHAQ
U3BpILEembe OHUX GOPMMU TMOCTYIKA KOje CY Y HOTIYHOCTU
VIA AEAVIMMYHO IIpOIMCaHe y Lyuny o0e3bebemwa mpasa
rpabaHna, mpeAcTaBma BUXOBO IMPaBo. Tako, HE3aBUICHO OA
YMIbEHNULIE AQ AU AULIE€ Y U3BECHOj CTBAapU MMa MaTepujaA-
HO IIPaBO, OHO Y ITOTAEAY ITOCTYIIKA MMa IIPaBO AQ Y CBOjOj
cTBapy OyA€e CaCAYILIAHO, AQ O CTBApU OAAYYYje HAAAEXKHU
OpraH, Y HABEAEHOM CAY4Yajy Ad C€ KOHKYPC pacIMIle U CA.
Crora nHTepec AuLja KOjU je 3aCHOBAH Ha 3aKOHY, KOju ce
MO>XXe LITUTUTY KPO3 YIIPABHU CIIOP, IPEACTABAoA HETOBO
IIpaBO, aAM He MaTepujaAHoO, Beh mpaBo Ha cripoBobermbe
3aKOHOM IPOMNMCAHOT IOCTYIIKA Y 1beroBoj creapu. Victu
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cause the violated interest had to be direct, personal and based
on law. Before World War II, a legally based interest was usually
explained as a weaker form of a right. An example of this is the
failure to call a tender for a contract on public works, where
persons that fulfilled the requirements did not have the right
to be given the contract, because the obligation to call a ten-
der provided in the legislation had not been fulfilled. This was
a violation of formal, rather than substantive law, but, although
this did not decide on a citizen’s right, the (non)enforcement of
certain types of proceedings affected the substantive side of the
decision. Therefore, it was in the person’s best interest to have
the procedure done in accordance with procedural norms. This
interest was direct and personal, because the proceedings were
held in his case and could result in a favorable decision for him.
Also, this interest was based on law, because the procedural
norms were regulated by law. However, if the execution of the
form of proceedings in principle represented the duty of the ad-
ministration, then the execution of these forms of proceedings
which were fully or partly regulated for the purpose of ensur-
ing citizens’ rights represented their right. Thus, regardless of
whether a person had a substantive right in a particular matter,
in terms of proceedings, this person had the right to be heard
in his case, to have a competent authority decide on the case,
for a tender to be called in the example we have mentioned,
etc. Therefore, a person’s legally-based interest, which could be
protected through the administrative dispute, represented his
right, although not a substantive right, but the right to the im-
plementation of the legally regulated procedure in his case. The
same conclusion was made by Professor Roger Bonnard (Pre-
cis de Droit administratif - 1935) analyzing the case law of the
French Council of State, and this conclusion also resulted from
the Yugoslav administrative court case law from the previous
period. It also resulted from the provisions of the ADA which,
although failing to mention in the definition of the administra-
tive act that this act decided on an interest, envisaged in other
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3aKmyvak 13Beo je mpodecop Roger Bonnard (Precis de
Droit administratif - 1935) anaausupajyhu npakcy ¢pan-
LjycKor Ap>kaBHOT CaBeTa, a Taj 3aK,y4yaK IPOUCTUYE U U3
jYyTOCAOBEHCKe YIIpaBHO-CYACKe IpaKCce paHUjer IIeproAa.
Takobe, oH caeput 1 U3 oppepaba 3YC-a xoju, Mako y Ae-
bVHMLMjY YIPaBHOT aKTa He MOMUIbE A CE€ TUM aKTOM
peliaBa 0 MHTepeCy, APYIMM oppepbama mpeaBuba Aa ce
YIIpaBHU CIIOp MOXKe IMTOKPEHYTU KaA je YIpaBHUM aKTOM
noBpebeHo npaBo uAu uHTepec. [TourTo ce ynpaBHUM ak-
TOM He pelllaBa o0 MHTepecy Beh caMo o mpaBy, TO 61 3Ha-
YJMAO AQ CaMO NPVAMKOM pelllaBamba o0 IpaBy MoXXe Aohu
AO TIOBpeAe MHTepeca, OAHOCHO AO TIOBPeAe 3aKOHa U3
Kora rnpomsaasu uurepec.®

Kap je ynpaBHuUM akTOM noBpeheH 3aKoH y KOpuCT
NOjeAVHIIa, YIIpaBHM criop mokpehe oBaairheHu ApskaB-
Hu opraH (o6jexTrBHU crop), Tae 3YC mpemnyuita Apyrum
3aKOHMMA AQ OAPEAE AATU AP’KaBHM OpraH (HIp. 3aKOH O
jaBHOM IpaBOOpaHMAALITBY).*

Konauno, 3YC npeaBuba MmoryhHocT mokpertama yrpas-
HOT CIIopa 1y CAy4ajy hyTamwa aAMUHMCTpalyje, Koje ce cMa-
Tpa AOHETOM HeraTuBHOM peulewy. [lomTo Huje mocTojao
3VTI, 3YC je npeaBubao pok 3a AOHOILE b€ pellietba y TPBOM
VI APYTOM CTereHy op 60 AaHa, aAM ce IMOCEOHVM 3aKOHOM
Morao oppeauty u Kpahu pok. 3YC mpepBuba cayuajeBe
hyrama apyrocreneHor opraHa, kao u hyrama npsocrere-
HOT' OpraHa IIPOTVB Yujer akTa Hema MecTa >kaAbu. Ilomrro
Hyje nocrojao 3YI1, y cayyajy hyrarwa npBocrerneHor opraHa
IIPOTVB YMjer aKkTa ¥Ma MeCTa >KaAOy y yIpaBHOM IOCTYII-
Ky, 3YC je nmpusHao mpaBo CTpaHLM A ce )XaAboM obpatu

62
63

b. Majcroposuh, Komenrap 1952, ctp. 19-21.
Ibid., ctp. 18, 21 n 22.
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provisions that the administrative dispute could be initiated
whenever a right or an interest had been violated by an admin-
istrative act. Since the administrative acts decided on rights,
rather than interests, this meant that an interest or a legislative
act on which an interest was based could be violated only when
a decision was made on a right.®>

When an administrative act violated a legislative act in
favor of an individual, the administrative dispute was initiated
by an authorized state authority (objective dispute), and the
ADA left it to other laws to appoint the relevant state author-
ity (e.g., Public Attorney’s Office Act).®

Finally, the ADA also envisaged the possibility of initiating
an administrative dispute in the case of silence of the adminis-
tration, which was considered to be equal to a negative deci-
sion. Since the APA did not exist, the ADA envisaged a 60-day
deadline for issuing a decision in the first and the second in-
stance, but a special act could also make this deadline shorter.
The ADA envisaged the cases of silence of the second-instance
authority as well as the silence of the first-instance authority
whose act was not appealable. Since the APA did not exist, in
the case of silence of the first-instance authority whose act was
appealable in the administrative proceedings, the ADA recog-
nized the party’s right to address the second-instance authority
through an appeal if the first-instance authority had not issued
a decision on the party’s request within 60 days. If the sec-
ond-instance authority did not issue a decision, the party could
initiate an administrative dispute as if the appeal was rejected.**

The ADA accepted only a dispute on the (formal and sub-
stantive) legality of an act. The ADA started from the premise,

62  B. Majstorovi¢, pp. 19-21.
63  Ibid, pp. 18,21 and 22.
64  Ibid, pp. 24-25.
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APYTOCTEIIEHOM OPTraHy, aKO IIPBOCTEIIEHY OPTaH HYje AOHEO
pelilerbe IOBOAOM IEHOT 3axXTeBa y POKy op 60 pAaHa. Ako
APYTOCTETIEHV OpTaH He AOHECE pelletbe, CTPAHKa MOXe I10-
KPEeHYTH YIIPaBHU CIIOP KaO0 AQ joj je kaaba opbujera.*

3YC je npuxsaruo camo crop o (popMaAHOj 1 Mare-
pHjaaHoj) 3akoHMTOCTY aKTa. 3YC je IoIIao OA MPeTHOCTaB-
Ke, Koja ce Hajuelthe moTBphyje y mpakcy, Aa je opraH yrnpase
Y YIIpaBHOM IIOCTYIIKY IIPaBUAHO YTBPAMO UMbeHMLe. VInak,
CYA je oBAalheH Aa caM YTBPAM YMHbEHMYHO CTabe; Kap ou
300r MMOHMINITABAaKkA aKTa OPTaH yIpaBe OMO MPUMOPAH Ad
BOAV IIOHOBHU ITOCTYTIAK 300T Kora 0y 3a Ty>KuoLja 0vaa n3-
a3BaHa TELIKO IONPaBAMBa LITETA, KaA M3 jaBHUX MCIIpaBa
VIAU APYTHIX AOKa3a y CIIMICHMa IIPeAMETa OUYEBUAHO ITPOU3-
AQ3M A2 je YMIbEHNYHO CTambe APyK4lje OA OHOTa Koje je yT-
BpDEHO y yIIpaBHOM MOCTYIIKY, KO U KaA je Y MICTOM yIIpaB-
HOM cItopy Beh jeAHOM IMOHMIIITEH YITPaBHU aKT, 8 HAAAEKHU
OpraH Hyje Y HOTIIYHOCTH ITOCTYIIMO IO ITPeCcyAn.®

CyA 1Ma ABa 3aKOHCKa OTpaHMY€eba Y IIOTAEAY pella-
Balba YIPaBHOTI cropa. PemraBame y rpaHuiiama Tyxoe
IpemMa KOMe CyA He MO)XXe pelllaBaTyl O 3aKOHUTOCTHU aKTa
y LleAMHHM, Beh caMo OHUX A€eAOBa aKTa KOju ce TY>KOoM
OCIIOpaBajy, CeM aKo CyA Habe Aa je oCliopeHM aKT HULITAB.
Apyro orpaHuyeme npepBuba Aa ce AMCKpELMOHY aKTU
MOTY OCIOpaBaTy caMoO ca pOpMaAHEe CTpaHE U IPEKO-
pauerba oBAalhera Ha pellaBatbe MO CAOOOAHOj OL[eHH,
IITO 3HaYM AQ Huje oMoryheHa nmpoBepa 3aKOHUTOCTH Ca
acreKTa 3Aoynorpebe oBaamhema.

64
65

Ibid., ctp. 24-25.

VY noromweM CAy4ajy Cya MOXKe CaM YTBPAUTY UYMEEHNYHO CTakbe 1
AOHETH IIPeCYAY OAHOCHO pelterbe. b. Majcroposuh, Komentap 1952,
cTp. 25-26.
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which is most frequently confirmed in practice, that the admin-
istrative authority had correctly determined the facts in the ad-
ministrative procedure. Nevertheless, the court was authorized
to determine the facts itself; when the administrative authority
would have to reopen proceedings because of the quashing of
an act, as a result of which the plaintiff would suffer almost ir-
reparable damage, when public documents or other evidence
in the subject’s case file obviously showed that the facts differ
from those determined in the administrative procedure, as well
as when an administrative act had already been quashed in the
same administrative dispute, and the competent authority had
not fully complied with the judgment.®®

The court had two statutory restrictions as regards the
resolution of an administrative dispute. The resolution with-
in the limits of the appeal, according to which the court
could not decide on the legality of the act as a whole, but
only on those parts of the act that were challenged by the
lawsuit, unless the court found that the challenged act was
invalid. Under the other restriction, the acts issued based on
discretion could be challenged only from the formal side and
the exceeding of the limits of authority was decided at dis-
cretion, which meant that the legality could not be reviewed
from the aspect of abuse of authority.

Due to the principle of efficiency of procedure, the
ADA slightly departed from the concept of administrative
dispute as a dispute on the legality of the administrative
act, enabling the return of seized items and payment of
compensation for the damage caused by the administra-
tive act. This request could not be included in a separate

65 In the latter case, the court may determine the facts on its own and

render a judgment or a ruling. B. Majstorovi¢, pp. 25-26.
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30or Haueaa ekoHoMMyHOCTH, 3YC y oppeheHoj mepu
OACTYTIa 0A KOHILIEINTa YIIPaBHOT CIIOpa Kao CIopa O 3aKo-
HUTOCTY YIIpaBHOT aKkTa, omoryhaBamweM nospahaja oay-
3eTUX CTBapU U HaKHAA€ LITeTe MpUYMibeHe U3BplIeheM
ynpaBHor akta. OBaj 3aXTeB He MO>Ke Ce IOCTABUTH Y IO-
ceOHOj yIpaBHO-CYACKOj TY>K01, Beh y Ty>x61 KojoM ce mo-
kpehe crniop nmpotuB ynpaBHor akrta. Takobe, o Tome ce He
MO>Ke BOAVTY CaMOCTaAaH yIpaBHU crnop, Beh ce o Tome
pelllaBa y ypaBHOM CIIOPY IPOTMB YIIPAaBHOT aKTa. YCAO-
BU CY: AQ ITOCTOjU yIIPaBHU aKT; AQ je OH 0ap AeAMuY-
HO M3BpIIEH; AQ CY IIPM TOM U3BpLIEHY OAY3€Te CTBapU
VIAM HaHeTa LITeTa U AA MPOTUB YIPaBHOT aKTa Mopa Aa
ce MOKPEHe YIIPaBHM CIIOP. 3aXTeB Ce MOCTaB,dA Y TYXKOU,
aAM U3 TeKcTa oppepbe ya. 10 “y ynpaBHOM criopy” cae-
AV A2 Ce Tpakerbe MOYKe IIOCTaBUTU ¥ TOKOM CIIOpa, IITO
je pa3yMM»UBO jep ce U3BpIIeHhe aKTa, TUME U OAY3MMambe
CTBapyl MAM HaHOIIIEHE IITETE, MOXKE CIIPOBECTU U ITOCAE
MOAHOILIEbA TY)XOe, jep OHa O MPaBUAY He ClpevyaBa 13-
BpllIere aKTa.*

Papu yckaabuBamwa ca YcraBom u3 1963. (Haueaom
3aKOHUTOCTU U OApeADaMa O yIpaBHOM CIIOpPY), IpUMe-
He 3alakarwa 13 MpaKce ¥ HOBUX CXBaTawba O yIIPAaBHUM
CIIOpOBMMa, AOHET je 3aKOH O M3MeHaMa U AONMyHaMa
3akoHa o ynpaBHUM cniopoBumMa 1964. Kao u npetxoa-
Hy 3YC, ynpaBHU CIIOp Ce YTAABHOM CMaTpa CPEACTBOM
“papu obe3behema cypcke 3amrTuTe npasa rpabaHa, paa-
HUX U APYTMX OpraHusalija U APYIITBEHO-IMOAUTUYKUX
3ajeAHM1Ia, Kao 1 06e30eherba 3aKOHUTOCTU aKaTa Kojuma
AP’KaBHM OpraHU U OpraHM3alyije y BpIIEY jaBHUX OB-
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lawsuit to the administrative court, but only in a lawsuit
initiating a dispute against the administrative act. Also,
an independent administrative dispute could not be held
on this issue; instead, this was decided in an administra-
tive dispute against the administrative act. The following
conditions needed to be satisfied: that this was an ad-
ministrative act; that it had been at least partly enforced;
that items had been seized or damage inflicted during
the enforcement and that an administrative dispute had
to be initiated against the administrative act. The request
was made in a lawsuit, although the text of Art. 10 which
said “in the administrative dispute” indicated that the
request could also be made in the dispute, which could
be understood, because the enforcement of the act, and
therefore the seizure of items or infliction of damage,
could take place even after the filing of a lawsuit, because,
as a rule, it did not prevent the enforcement of the act.®

For the purpose of harmonization with the 1963 Consti-
tution (principle of legality and provisions on the adminis-
trative dispute), implementation of observations from prac-
tice and new understanding of the administrative dispute,
the Act Amending the Administrative Dispute Act was
adopted in 1964. Like in the previous ADA, the administra-
tive dispute was mostly considered to be a means “for secur-
ing judicial protection of the rights of citizens, organizations
of labor and other organizations and sociopolitical com-
munities, as well as for ensuring the legality of acts through
which state authorities and organizations vested with public
authority, decide on the rights and obligations in individual

66  Ibid., ctp. 54.
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66  Ibid, p. 54.
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Aamrhema, pelraBajy o nmpaBuMa U oOaBe3aMa y IOjeAU-
HayHMM yIpaBHMM cTBapuma.®’ CTpaHKa MMa IIpaBo Aa
TPaXX 3aLITUTY CBOT IIpaBa IyTeM YIIPAaBHOI CIIOpPa, aKO
je y oppebeHOj cTBapu peuraBao HEHaAA€XXaH OpraH, ako
HUje TIOCTYIAao MO IPOLIECHUM IIPaBUAMMA UAU je CTBap
pelo MPOTHUBHO 0ApeAbaMa MaTepUjaAHOT 3aKOHA, YMMe
je moBpebeHo weHo mpaBo. [Topea Tora, KoA AUCKpeLyo-
Hux akara 3YII nponucyje pa pelieme Koje ce AOHOCH IO
CAOOOAHO]j OoLleH “Mopa OUTU AOHETO y IrpaHMIIaMa OB-
Aamhemwa 1 y CKAaAy ca LiMmdeM Y KOM je oBAalnhemwe Aa-
T0.%® Ha 0Baj HaYMH je MpolMpeHa KOHTPOAQ 3aKOHUTO-
CTU KOA OBe BPCTe aKaTa U Ha 3A0yIoTpeOy oBAairhema.
[TpeameT ynpaBHor cropa npema 3YC-y Moxxe Outu
VICKAYYMBO YIIPaBHM aKT, KOjU KYMYAQTMBHO IIOAPasy-
MeBa caepehe ocoOuHe: 1) Aa ra je M3A20 Ap)KaBHU OpraH
MAM OpraHMsalija Koja BpLIM jaBHa oBAalrhemwa; 2) Aa je
AOHET y YIIpaBHOj CTBapy; 3) Aa Ce bMMe pelllaBa O U3Bec-
HOM TIpaBy uAM 06aBe3u;* u 4) Aa ce OAHOCHU Ha oppebe-
HOT TOjeAMHLIa MAM opraHusauujy. Ha xpajy, morpedHo
je M Aa je yIIpaBHM aKT KOHAyaH y YIPaBHOM IOCTYIIKY.
IIpema YcraBy u 3YIl-y noctoju HayeA0 ABOCTENEHOCTM.
MebyTuMm, ynpaBHU CIIOp MOXXe Ce MOKPEHYTU U IPOTUB
IIPBOCTEIEHOI aKTa KaAa je 3aKOHOM IIPOIMCAHO AQ >KaA-
0a Huje AOMYIUTEHA VAU KaA Y OAHOCY Ha NPBOCTENEHN

67  B. Majcroposuh, KomenTap 1967, ctp. 5-6.

68  Ibid., cTp.10-11.

69  Jmak, kako je HamoMeHyTO KoA 3YC-a u3 1952. aKo je NpuAKKOM
pelliaBarba o IIpaBy MAM 06aBesy CTpaHKe, MOBpeheH 3aKOHCKM UH-
Tepec APYTOT AULIA, TAAQ, TIOLITO MOCTOj! YIPAaBHY aKT, ¥ OBO APYTO
AMLIe MOJKe TIOKPEHYTH YIIPAaBHU CIIOP Y LAY 3aLITHATE TAKBOT CBOT
UHTepeca.
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administrative matters” ¢’ A party had the right to request
the protection of its right through the administrative dis-
pute if a particular matter was decided by an authority that
did not have competence, if the procedural rules were not
observed or if the matter was solved contrary to the provi-
sions of substantive law, thus violating the party’s right. In
addition to this, referring to discretionary acts, the APA said
that a decision issued at discretion “must be issued within
the limits of authority and in accordance with the purpose
for which the authority was given”®® The control of legality
of this type of acts was thus expanded to include the abuse
of power.

The subject matter of the administrative dispute, accord-
ing to the ADA, could only be an administrative act, which
had the following cumulative characteristics: 1) it was issued
by a state authority or organization vested with public pow-
ers, 2) it was issued in an administrative case, 3) it decided on
a particular right or obligation® and 4) it referred to a par-
ticular individual or organization. Finally, the administrative
act also needed to be final in the administrative proceedings.
Both the Constitution and the APA envisaged two instanc-
es within the right to appeal. However, the administrative
dispute could also be initiated against the first-instance act,
where an appeal was not permitted by law or where, there

67  B. Majstorovi¢, Komentar Zakona o upravnim sporovima, IV
izmenjeno i dopunjeno izdanje, Official Gazette, 1967, pp. 5-6.

68  Ibid, pp. 10-11.

69  Nevertheless, as it was said in the 1952 ADA, if a legally based interest
of another person has been violated while deciding on a party’s right
or obligation, in that case, since an administrative act exists, the other
person can also initiate a legal dispute for the purpose of protecting
such an interest.
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OpraH He ITOCTOj} OPTraH BUILET CTENeHa Koju 61 Morao Aa
penraBa 1o >kaabu. IIpema YcTaBy, )kaa0a ce MO>Ke UCKbY-
YUTU CAMO 3aKOHOM, U TO U3Y3€THO, aAU U TAAA TTOA YCAO-
BOM AQ je Ha APYIrM HauMH oOe3bebheHa 3amTuTa npasa u
3aKOHUTOCTMU. "°

YcraB u3 1963. 3apprkaBa NPUHLMII OIIITE KAAy3YAe,
aAM Ce YIIpaBHM CIIOp MOXXe, U3Y3eTHO U CaMo Yy oApebe-
HUM BpCTaMa YIPaBHUX CTBAapy, UCKAYUYUTU U TO CAMO
caBe3HMM 3aKOHOM. Tako npema 3YC-y u3 1965. ynpaBHu
CIIOp MO>Ke IMOKPEHYTU CBAKM IIOjeAVHAL] AU OpraHu3a-
L1ja Koja cMaTpa Aa My je YIpaBHMM aKToM nospebeHo
KaKBO IIPAaBO MAM HEIIOCPEAAH AMYHM MHTepecC 3aCHOBaH
Ha 3aKOHYy, 0e3 003Mpa Ha MaTepujy U3 Koje je yrmpaBHa
cTBap. V3yseTak cy cTBapM y KojuMa je CyACKa 3allTUTA
00e36ebena BaH ympaBHOr crnopa. OcuMm TOra, ynpaBHU
CIIOp Ce He MO)Ke BOAUTHU Yy CTBapMMa y KOjMMa je UCKAY-
YeH 10 M3PUYHOj OAPEAOV CaBe3HOr 3aKOHa, IUTO OHe-
MoryhaBa HeroBo MCKAoYYele PemyOAUYKUM 3aKOHOM.
3atuM, yIpaBHM CIIOp Ce He MOXXe BOAUTY Y CTBapuma
0 Kojuma opAyuyje CaBe3Ha MAM pemyOAMYKA CKYIIITU-
Ha, OAHOCHO WuxoBa Beha mau Tlpeaceanux Pemnybauke,
HeIoCpeAHO Ha OCHOBY ycTaBHUX oBAalthemwa. Koa oBux
CTBapM YNPaBHU CIOP HUje AOMYLITEH MCKAY4YUBO 360T
IOAUTUYKOI KapaKTepa CTBapy 4Ylje je pelllaBambe yCTa-
BOM CTaB»SEHO Y HAAAEKHOCT OBUX opraHa. Takobe, uc-
K/oydeHe Cy AVCLIUIIAMHCKE CTBapy, HE3aBMCHO OA OpraHa
Koju je o lbuMa perraBao. Mehyrtum, npema 3YC-y ce moxe
BOAUTM YIIPABHU CIIOP y CTBapMMa y KOjUMa je UCK/hoydeH
CaBe3HMM 3aKOHOM, KaO U Y AVICLMITAMHCKMM CTBapMMa,

70  B. Majcroposuh, Komentap 1967, ctp. 13-14.
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was no higher authority that could decide on the appeal than
the first-instance one. According to the Constitution, the ap-
peal could be excluded only by law, as an exception, but even
then on condition that the protection of rights and legality
had been secured in another way.”

The 1963 Constitution retained the general clause prin-
ciple, although the administrative dispute could be excluded
as an exception, only in some types of administrative cases,
and only under a federal act. Thus, under the 1965 ADA, an
administrative dispute could be initiated by any individual or
organization that believed that one of their rights or legally
based direct personal interest had been violated, regardless
of the type of the administrative matter. Cases in which the
judicial protection was secured outside the administrative
dispute represented an exception. In addition to this, an ad-
ministrative dispute could not be held in cases in which it
was excluded under an explicit provision of the federal law,
which prevented its exclusion under a republic law. Like-
wise, the administrative dispute could not be held in cases
decided by the Federal or republic parliament, their commit-
tees or the President of the Republic, directly on the basis of
constitutional powers. In such cases, the administrative dis-
pute was not permitted only because of the political charac-
ter of matters whose resolution was placed within the com-
petence of these authorities under the Constitution. Also,
disciplinary cases were excluded, regardless of the authority
that decided on them. However, according to the ADA, the
administrative dispute could be held in the matters in which
it was excluded by the federal law and in disciplinary matters

70 B. Majstorovi¢, Komentar Zakona o upravnim sporovima, IV

izmenjeno i dopunjeno izdanje, Official Gazette, 1967, pp. 13-14.
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aKoO je OpraH OAHOCHO OpraHu3alyja IpU AOHOIIEHY
YIIpaBHOT aKTa IIPEKOPa4yo IpaHyLie HAAAEXKHOCTI. !

VYIIpaBHU CIIOP MO>Ke Ce IMMOKPEHYT! U NMPOTUB KOHAU-
Hor “hyTama ynpaBe’, jep opraH Hyje U3BpLIMO 3aKOHCKY
AY>)KHOCT U VICTOBPEMEHO je IOBPeAMO MPOLECHO IIPaBO
CTpaHKe Aa A0Ouje peliere 1O 3axTeBy UAM Kaabu. 3YC
He MpeTIOCTaBoda AQ je AOHETO HENOBOAHO pelllere IO
CTpaHKY, Beh 1oAasy op UMibeHNLIE AQ Pellierbe HIje AOHe-
TO, IIa CTPAHLY IIPU3Haje IPaBO Ha ITOKpeTambe CIIopa Kao
A joj je 0AOMjeH 3aXTeB OAHOCHO >kKaAba. YocTaAOM, OBAE
ce CTpaHKa HaAas3y y MCTOj CUTYalMjU y Kojoj 61 6uaa Aa
je AOHETO HETaTMBHO pelilee.”

Kao u npema nperxopHom 3YC-y, y ynpaBHOM CIIOpYy
ce MoOXe TpaXuTu nospahaj opyseTux cTBapy M HakHa-
AQ IITeTe HAaHEeTe TY>KMOLY U3BPIIeHheM OCIIOPEHOT aKTa.
Kako je HaBeAeHO, Ha OBaj HauUMH ce u3beraBa Bohere 1mo-
ceOHor rpabaHcKor criopa. 3axTeB ce MOXe IIOCTaBUTHU Y
YIIPaBHOM CIIOPY CaMoO Y TY>KOU 3a IOKpeTarbe YIpaBHOT
Cropa MpoTUB YIIPABHOT aKTa Y UMjeM Cy U3BPILEHY OAY-
3eTe CTBapM VAU y4MibeHa 1TeTa. MehyTum, oH ce Moxe
OCTBapMBAaTy U IIPAaBHUM CPEACTBMMA BaH YIIPAaBHOT CIIO-
pa. Takobe, ako ce TO Tpaxku Ty>KOOM Yy YIIpaBHOM CIIOpY,
Mopa ce CTaBUTU U oppeheHu 3axTeB y IOraeay cTBapu
VIAM BUCMHE TIpeTpImeHe 1mTeTe. KoHauHO, YCAOB AQ CYA,
MOLITO IOHMIITY YIIPAaBHU aKT, OAAYYM U O 3aXTEBY TY>KU-
Olia je Aa TToAQLM ITOCTYIIKA IIPY»Kajy IIOY3AAH OCHOB 32 TO.
Y cynpoTHOM, cyA ra ynyhyje Ha mapuuiy.’
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if the authority or organization exceeded the limits of its au-
thority during the issuance of the administrative act.”

The administrative dispute could also be initiated against
the final “silence of the administration,” when an authority
failed to fulfil its legal duty and simultaneously violated the
party’s procedural right to get a decision at request or appeal.
The ADA did not assume that the issued decision was unfa-
vorable for the party; rather than that, it assumed that the de-
cision had not been issued and gave the party the right to initi-
ate a dispute as if its request or appeal had been rejected. After
all, in this case the party was in the same situation in which it
would have been had a negative decision been made.”

Like in the case of the previous ADA, the plaintiff could
request the return of seized items and payment of compen-
sation for a damage caused through the enforcement of the
challenged act. This was aimed at avoiding the holding of
separate civil proceedings. A request could be made in the
administrative dispute only within the lawsuit for initiating
an administrative dispute against an administrative act dur-
ing the enforcement of which items were seized or damage
was done. However, it could also be fulfilled through the
application of legal remedies outside the administrative dis-
pute. Also, if this was requested in a lawsuit in the adminis-
trative dispute, a specific request had to be included regard-
ing items or regarding the value of the damage. Finally, in
order to decide on the plaintiff’s request, after quashing the
administrative act, the court had to have a reliable basis for
this in the data pertaining to the proceedings. Otherwise,
the court referred him to civil litigation proceedings.”

71  Ibid., cTp. 18.
72 Ibid., cTp. 16-17.
73  Ibid., cTp. 80-81.

71  Ibid, p.18.
72 Ibid, pp. 16-17.
73 Ibid, pp. 80-81.
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YnpaBHO-payyHCKM CIOP, Kao 1oce0aH 00AMK yIIpaB-
HOT CIIOPa, YBEAEH je 3aKOHOM O APYLWITBEHOM KIbUIO-
BOACTBY 13 1959. Cayk0a APYLITBEHOT KIUT'OBOACTBA
je oBaamrheHa pa mpoBepaBa 3aKOHUTOCT PacCIOAArama
APYIITBEHMM CPEACTBMMA, PAdyHCKY MCIPABHOCT AO-
KyMEHaTa M MCTMHUTOCT YMbeHML]A HA OCHOBY KOjUX Cce
BplIe KIJDKeHha U PacloAarama, U Aa Y CAy4ajy Hempa-
BUAHOCTH, AOHece pelllele KOjuM he yTBpAUTM 3aKOHU-
TO OAHOCHO MCIIPaBHO CTamwe. Pellieme ce AOHOCUAO IO
3YTI-y 1 CAY>)KMAO KaO OCHOB 3a KibJDKerbe y KIbUTOBOA-
CTBY KOPMCHIMKA APYIITBEHE MMOBMHE U Y APYILITBEHOM
KibUroBoACTBY. Ilomto je CAK jeaAuHCTBeHa, 3aKOHOM
HUje mpeABrbheHa )KaAba MPOTUB IPBOCTENEHOT pelletba,
Beh 3axTeB 3a IIOHOBHO MCIUTHMBAaE pellierha, a IPOTUB
pellleha AOHETOT 110 TAKBOM 3aXT€BY MOTa0 Ce TOKPEHYT!
YIIpaBHO-PaYyHCKU CIIOP, aKO KOPUCHUK APYIITBEHE YMO-
BUHE CMaTpa Aa MY je IIoBpeheHo NpaBo MAM HENIOCpeAaH
MHTepeC 3aCHOBAH Ha 3aKOHY, OAHOCHO APYIITBEHO-TIOAU-
TUYKA 3ajeAHMIIa aKO CMaTpa A2 joj ce yckpahyjy npuxoan
KOj! jOj IIPUIIAAQjy IO 3aKOHY. 3a pelllaBambe OBUX CIIOPO-
Ba y NIPBOM CTeIIeHY OMAM Cy HAAA€KHU BUIIM TIPUBPEA-
HU CYAOBH, a TIPOTUB HUXOBE OAAYKE MOTAQ Ce U3jaBUTU
XaArba BpxoBHOM IpMBpEAHOM Cyay. Y CBMM IUTamMMa
KOja HUCY peryArcaHa 3aKOHOM O APYIUTBEHOM KHbUIO-
BOACTBY, IIpuMemuBaHe cy oppeabe 3YC-a. Ilpema Tome,
LVIAbEBU M TAaBHE OCOOMHe YIpaBHO-PavyyHCKOI CIopa
OVIAM Cy MICTH KaO KOA YIIpaBHOT criopa. Pasauka je y capp-
Kajy aKTa IIPOTUB KOjer ce CIIOP BOAY, HAAAEKHOCTHU CYAQ,
a HapOYMTO LITO je CYyA, 110 IIPAaBMAY, pelllaBao CTBap Koja
je IpeAMET OCITOPEeHOT aKTa (CIop MyHe jypUCAUKLYjE).

Ocum Tora mocrojao je jour jeaaH moceb6aH OOAMK
YIPAaBHOI CIOpAa. 3aKOHOM O Yy30pLMMa U MOAEAMMA
M 3aKOHOM O POOHMM YCAY)XHMM >KMUroBMMa 13 1961,
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The financial administrative dispute, as a separate ad-
ministrative dispute type, was introduced under the Social
Accounting Act in 1959. The Social Accounting Service
(SDK) was authorized to check whether socially owned
funds were disposed of legally, whether the calculations in
the documents were correct and whether the facts on the
basis of which accounting entries were made and funds were
disposed were truthful, and, in case of any irregularities, it
was supposed to issue a decision determining the legal or
correct state. The decision was issued in accordance with
the APA and it served as a basis for making accounting en-
tries in the books of beneficiaries of socially owned property
and in social accounting. Since the SDK was unique, rather
than envisaging envisage an appeal against the first-instance
decision, the Act envisaged a request for re-examining a
decision, where a financial administrative dispute could be
initiated against a decision issued at such a request if the
beneficiary of social property believed that his legally based
right or direct interest was violated, or if a sociopolitical
community believed it was being deprived of revenues that
it was entitled to by law. The higher commercial courts were
in charge of resolving these disputes in the first instance and
their decisions could be appealed to the Supreme Commer-
cial Court. The provisions of the ADA were applied in all
issues that were not regulated by the Social Accounting Act.
Therefore, the purpose and the main characteristics of the fi-
nancial administrative dispute were the same as those in the
case of the administrative dispute. The difference was in the
content of the act against which the dispute was held, juris-
diction of the court and particularly the fact that the court,
as a rule, decided on the matter which represented the sub-
ject matter of the challenged act (dispute of full jurisdiction).

In addition to this, there was another, special type of
administrative dispute. Under the Samples and Models Act
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npeABUDEHO je Aa MPOTUB IPBOCTEINEHOT pellema YIpa-
Be 3a IIATEHTe HMje AOIYLITeHa >kaAaba, Beh aa ce mMoxe
HEMOCPEAHO TOKPEHYTM YIIpaBHU CIop Kop BpxosHor
HNpUBpPeAHOT cyAa. IIpecyaoM oBor cyaa MoxKe ce IpenHa-
YUTU pelliebe YIIpaBe 3a IaTeHTe U TaKBa IIPeCcyAa y CBe-
My 3aMelbyje MOHMILITEHO pelleme.’

Ca acnekTa npumeHe oppepaaba 3YC-a o ynpaBHOM
CIIOPY, OAHOCHO CYACKe 3alITHTe IPOTUB aKaTa yIpaBe,
oA 3Hayaja Cy U mpeaasHe u 3aBpliHe oppepbe 3YC-a.
Hauwme, oppeabama uraHoBa 68 1 69, mpomucyjy ce mpas-
Ha CPEACTBA U MOCTYIIAK 32 3alITUTY YCTAaBOM yTBpheHOr
IpaBa CaMOYIIpaBodatba AU APYTOT OCHOBHOT IpaBa MAU
CcAODOAE U TO aKO je IIOBpeAa HaHeTa “KOHAUYHUM II0jeAV-
HAYHVM aKTOM’, OAHOCHO HelloCpeAHOM papmboM. Cyacka
3alITUTA YCTaBOM 33jeMUYEeHUX CA00O0AQ U TIpaBa OA He-
3aKOHUTUX TMOjeAMHAYHMX MPABHUX aKaTa U CAY>KOeHux
pPaAbU NIPEACTaBAdA AOIIYHY MHCTUTYTA YIIPABHOT CIIOpA.
OBa KOHTpOA2 je A€AOM LINPA, jep Ce OAHOCU Ha OMAO
KOjU KOHAaYHMU IOjeAVMHAYHM aKT, 2 He CaMO Ha YIpaBHU
aKT U jep 0OyXBaTa ¥ KOHTPOAY 3aKOHUTOCTY CAY>KOEHMX
paamu. C Apyre cTpaHe, OHa je y>Ka 110 AOMAIlajy OA KOH-
TPOA€ 3aKOHUTOCTM y YIIPAaBHOM CIIOpPY, jep je OKpeHyTa
3aLITUTY CaMo IpaBa U cCA0DOAA 3ajeMUYEHMX yCTaBOM, a
He M APYTUX IpaBa U MpaBHUX MHTepeca rpabaHa u opra-
Hu3auuja. ['aaBHa cBpxa oBe BpCTe CYACKOT CIIopa je 3a-
wtnuTa oppehbeHe cybjeKTUBHE IpaBHE cUTYyalyje, Ia OH
IO MPAaBMAY MMa KapaKTep CIIOpa OrpaHUYEeHe jyPUCAMK-
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and Trademarks and Service Marks Act of 1961, the first-in-
stance decisions of the Patent Administration were not ap-
pealable, but the administrative dispute could be directly in-
itiated at the Supreme Commercial Court. This court’s judg-
ment could modify the decision of the Patent Administra-
tion and such a judgment completely replaced the quashed
decision.”™

The final and transitional provisions of the ADA were
also important from the aspect of implementation of the
ADA provisions on the administrative dispute, i.e. judicial
review of administrative acts. Namely, Articles 68 and 69
regulated legal remedies and procedure for the protection of
the constitutionally determined right to self-management or
another fundamental right or freedom, if the violation was
caused by a “final individual act,” or direct action. The judicial
protection of the constitutionally guaranteed freedoms and
rights from illegal individual acts and official actions sup-
plemented the administrative dispute as a legal instrument.
This control was partly wider, because it referred to any final
individual act, rather than just the administrative act, and
because it also included the control of legality of official ac-
tions. On the other hand, its reach was narrower than the
control of legality in the administrative dispute, because it
focused only on the protection of constitutionally guaran-
teed rights and freedoms, rather than other rights and legal
interests of citizens and organizations. The main purpose of
this type of judicial dispute was the protection of a particular
subjective legal situation and, as a rule, it had the nature of

74 Ibid., cTp. 35-37.
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74 Ibid, pp. 35-37.
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uuje.”” VHaue, y oaopepsbama 06a uAaHa HATAQIIEHO je Aa ce
IO BMMA IOCTYIIA AO AOHOILIEha 3aKOHa KojuM he ce pe-
T'YAMICATM 3aLITUTA TUX IpaBa U CAODOAQ, IITO yKa3dyje Ha
npuBpeMmeHo ypebewe oBux nmuramwa 3YC-om. To je cTora
IITO Ty HYje ped O YIIPaBHUM CIIOPOBMMA, AAU CY OBE OA-
peabe yHeTe y 3YC jep je TO npeaBubeHO NpeAasHOM U
3aBPIIHOM OApPeADOM 3akoHa O YCTaBHOM CYAY Jyrocaa-
Buje n3 1964. Takobe, mpeaBubeHo je pa ce HaBepeHe U
oapeabe 4A. 70-78 mpuMelbyjy y HMOCTYIIKY 3aLUTUTE OA
MOBpeA€ OBUX MpaBa 1 cA000AA, CaMO aKo Huje 06e36ebhe-
Ha Apyra cyAcka 3amTuTa.’”® Y HapepHom 3YC-y us 1977.
TOAVHE OBaj BUA 3aLITUTE HHUje BUIIIE OMO A€O MPEAa3HUX
¥ 3aBPILIHMX OApeAada Hero je paspaheH OCHOBHUM TeK-
CTOM 3aKOHa.

ITpema 3YC-y u3 1977,” ynpaBHu CIIOp MO>XXe ce BO-
ATV CAaMO IIPOTUB YIIPABHOT aKTa KOjU MPEACTaBoa aKT
KOjM AP>KaBHM OpPraH, CaMOYIIpaBHa OpraHM3alyja UAU
3ajeAHM1Ia, Y BpLIeY jaBHUX OBAalrhemwa, peliaBa 0 U3-
BECHOM IIpaBy MAU 00aBe3u oApeheHOr nojearHLa VAU
opraHmsauuje y KakBoj yIpaBHOj CTBapu (MeTOA reHepaA-
He KAaysyAe). YoOuuajeno, 3YC 3axTeBa Aa ce ynpaBHU
CIIOp MOXXe IIOKPEHYTU IPOTUB YIIPAaBHOI aKTa AOHETOT
Yy APYIOM CTeIleHYy, KaO U IPBOCTEIEHOI YIIPaBHOI aKTa
IPOTUB KOTa HEMa MeCTa >XaAOU y YIPaBHOM IOCTYIIKY,
AaKAe “aKTMBHO  KOHAYHOI aKTa.

75  B. Bauuh, 3. Tomuh, Komeniziap 3axona o yipasHu ciioposuma ca
CYGCKOM UPAKCOM, APYTO AOIYHeHO n3aame, CAykOeHn Auct, beorpaa,
1989, ctp. 13-14.

76  Ibid., cTp. 181.

77  3akoH o ynpaBHuM criopoBuma, Caymberu rucii COPJ, 6p. 4/77.
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a dispute of limited jurisdiction.”” Otherwise, both articles
stressed that they were to be used until the adoption of a
law that would regulate the protection of these rights and
freedoms, which indicated that the regulation of these issues
by the ADA had a temporary character. This was because
these were not administrative disputes, and these provisions
were included in the ADA because this had been envisaged
under the final and transitional provision of the 1964 Yu-
goslav Constitutional Court Act. Also, these provisions and
the provisions of Art. 70-78 were to be implemented in the
procedure of protection from the violation of these rights
and freedoms only if another type of court protection had
not been provided.” In the following ADA, adopted in 1977,
this type of protection was no longer contained in the final
and transitional provisions, but was elaborated in the origi-
nal text of the law.

Under the 1977 ADA,”” the administrative dispute could
be initiated only against an administrative act which represent-
ed an act through which a state authority or a self-management
organization or community, exercising public powers, decided
on a particular right or obligation of a particular individual or
organization in an administrative case (general clause meth-
od). Usually, under the ADA, the administrative dispute could
be initiated against an administrative act issued in the second
instance as well as against the first-instance administrative act

75  V.Baci¢, Z. Tomi¢, Komentar Zakona o upravnim sporovima sa
sudskom praksom, Drugo dopunjeno izdanje, Official Gazette,
Belgrade, 1989. pp. 13-14.

76  Ibid, p. 181.

77  The Administrative Dispute Act, Official Gazette of the SFRY, No.
4/77, which took effect on 1% July 1977. Correction - Official Gazette
of the SFRY, No. 4/77, Official Gazette of the SFRY, No. 36/77.
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HeraTuBHa eHymapaiuja, OAHOCHO UCKAYYeme YIIpaB-
HOT CIIopa IPOMNCAHO je: MPOTMB aKaTa AOHECEHNX Y CTBa-
puUMa y KojuMa je CyACKa 3aurTuta obe3beheHa BaH ympas-
HOT CIIOpa; MPOTUB aKaTa AOHECEHVX Y CTBapyMa O KOjuMa
Cce IO M3PUYNTOj OAPEADM 3aKOHA He MOKe BOAUTH YIIPaB-
HY CIIOP; KaOo U Y CTBapyMa y KojuMa HeIoCpeAHO Ha OCHO-
BY YCTaBHMX oBAalhemwa opayuyje Ckymurrnaa COPJ nan
ITpeacepnuk Pemyoauke, opHocHo ITpeacepnniuteo COPJ
VIA OATOBapajyhy opraH perny0AuMKa ¥ ayTOHOMHUX IIO-
KpajuHa. IIpu ToMe, y cTBapuMa o KojuMa je 1o U3pu4unToj
OAPEADOV 3aKOHA VICK/>YY€EH, YIIPaBHM CITOP Ce MOYKe BOAUTU
KaAQ je OpraH Ipy AOHOLLIEHY YIPaBHOT aKTa IIPEKOpavyno
rpaHuLie HAAAEKHOCTI. S

3YC 3appxaBa MOryhHOCT Cy0jeKTUBHOTI U O0jeKTUB-
Hor ynpasHor criopa.” [Ipy ToMe, ynmpaBHU aKT ce MOXe
nobujaTu 360r MOBpeAe MaTepujaaHe U GOpMaAHe 3aKO-

78  B.Bauwmh, 3. Tomuh, KomenTap (1989), cTp. 105. TakBo Ipexopayere
YBEK IOCTOj| KaAa je O CTBApyU pellaBao MEeCHO MAM CTBADHO HEHaA-
AEXHM OPIaH, aAM I HAAAEKAH OPTaH, aKo je IpHM pelllaBaiby IpeKopa-
410 rpaHuLie nponucaHux opaaurhema. Tako HIIp. “aKo je Mo UcTexy
3aKOHCKOT POKa y BpII€ekY peBM31je YKMHYTO KOHAUHO pellletbe,
AOIIYLITEH je yIIpaBHU cIOp 300r Ipekopayera HapAesxHoCT (mpe-
cyaa BCJ, Vik. 6p. 1044/64 oa 15. hebpyapa 1964. 36upka cyACKux
oaAyka IX/I). Y 0Boj BpCTH yIPaBHOT CIIOPa, CYA OLieHYje 3aKOHUTOCT
YIPaBHOT aKTa CaMo Y IIOTAEAY IIOBPeAe 3aKOHa (popMaAHOr 1 Ma-
TepUjaAHOr) Koja yKa3yje Ha IIpeKopauerbe IPaHNLia HAAAKHOCTH, a
He 1 Y IOTAEAY €BEeHTYaAHUX APYTHMX IIOBPeAQ 3aKOHA IIPY pelllaBatby
yIpaBHe CTBapH, jep je Y TOj yIIpaBHOj CTBApU YIIPABHU CIIOP UCK/oY-
YeH U3PUYUTOM OAPEAOOM 3aKOHA.

79  VinrepecanTHO je Aa je 3YC A03BO»aBaO0 AQ YIIPABHU CITOP TIOKpeHe
APYIUTBEHO-TIOAMTMYKA 3ajeAHML]A, OAHOCHO OpraHu3alLuja Ynju je
OpraH peliaBao y IPBOM CTeIIeHY, IPOTUB ADYTOCTENEHOT aKTa, aKO
cMarpa Aa je TUM aKTOM IoBpeheHo 1beHO caMOoyIpaBHO IPaBo.
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that was not appealable in the administrative procedure, i.e. an
“actively” final act.

The negative enumeration method, i.e. the exclusion of the
administrative dispute, was envisaged: against acts issued in
matters in which the court protection was provided outside the
administrative dispute; against acts issued in matters on which
the administrative dispute could not be held under an explicit
provision of the law; as well as in cases in which the SFRY As-
sembly or the President of the Republic of the SFRY Presidency
or an appropriate republic and autonomous province authori-
ty directly decided on the basis of their constitutional powers.
Also, the administrative dispute could be held even in matters
in which it was excluded according to an explicit provision of
the law if the authority had exceeded the limits of its authority
in the adoption of the administrative act.”

78  V.Baci¢, Z. Tomi¢, Komentar 1989. p. 105. Such powers are always
exceeded when a matter is decided both by an authority without the
territorial or subject matter competence and by a competent authority,
if it exceeds the limits of its powers while deciding. Thus, for example,
“if after the expiry of a statutory deadline during an audit a final
decision is quashed, an administrative dispute is permitted because
of exceeding of limits of authority “ (judgment of the YSC, UzZ. No.
1044/64 of 15th February 1964. Collection of judicial decisions IX/I).
In this type of administrative dispute, the court assesses the legality
of an administrative act only as regards the (formal and substantive)
violation of a law, which indicates that the limits of competence have
been exceeded, but not other violations of the law in deciding on
the administrative matter, because the administrative dispute in this
administrative matter is excluded under an explicit legal provision.
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HUTOCTM, AU He U 300T HELleAICXOAHOCTU. 3aKOHUTOCT
OCIIOpPEHOI' YIIPaBHOT aKTa CyA MCIUTYje y IpaHMLiaMa
3axTeBa M3 TYKOe, aAM IpU TOM HHje Be3aH pa3A03MMa
Ty)XOe. Ha HMIIITaBOCT yIIpaBHOT aKTa CYA Masy 110 CAYXX-
0eHoj Ay>xHocTu. Kao 1 npema 3YC-y u3 1952, opHOCHO
1965, y ynnpaBHOM CIIOpY MOJKe Ce TPaKUTU U noBpahaj
OAY3€THMX CTBapy, KaO M HAKHAAQ LITETe KOja je TY>KMOLY
HaHecCeHa M3BpIIeHeM aKTa Koj/ ce 0CIiopasa.

Y moraeay npeameTta ynpasHor cniopa, 3YC u3 1996.
He YHOCU KpYIIHe IIPOMEHE, jep Ce OHe YTAABHOM OAHOCE Ha
npuaarobaBamwe oppeabama YcraBa u3 1992. ropuHe Koju
npeaBuba Apyraumjy CTpyKTypy cMambeHe depepaiyje u
HasyBe OpraHa KOju AOHOCE yIIpaBHe aKTe. YIIpaBHU CIIOP
ce U Aade MOXXe BOAUTYU MCKAYYMBO IPOTHB “aKTMBHO
KOHaYHMX yrpaBHUX akara.** Kao u mpeTxopHUu maHpaHy,
3VYIT u 3YC n3 1996. Hucy paBaAu M3pmunTy AebUMHULIVGY
yIpaBHe CTBapu. Y HeAOCTaTKy oBe AedumHunuje, 3. To-
Mmuh, oaazehu op cTaBoBa CYACKe Ipakce, cMaTpa Aa ce
MOA YIPaBHOM CTBapy, CAaAPXXMHCKM ITOCMATPaHO, MOA-
pasyMeBa HeCIIOpHA IOjeAMHAYHa CUTyaluja KOjy je Heo-
IIXOAHO ayTOPUTATUBHO U HETIOCPEAHO MPaBHO ypeAnuTu.
Ogaj cTaB noppxasa oppepba 3YT1-a, koju oppebyje camo
IIpeEAMET CBOje IpUMeHe oApeAbama IpeMa Kojuma Cy, 1o
OBOM 3aKOHY, AY’KHU A ITOCTYTIajy APXKaBHY OpraHU U He-
AP>KaBHU CY0jeKTH ca jaBHMM OBAaihewrMa Kap y yIpaB-
HUM CTBaplMa, HENOCPEAHO IpuMemyjyhu mpomuce, pe-

80 Ilpema ToMe, 0beaexja Cy AOHOCHAALL, ayTOPUTATMBHOCT, IPAaBHO
A€jCTBO, KOHKPETHOCT 1 ynpaBHa cTBap. B. baunh u 3. Tomuh, Ko-
MeHap 3aKoHA 0 YUPABHUM CIOPOBUMA CA CYJCKOM UPAKCOM U
Ppeiucitipom HojMosa, YeTBPTO, HOBEAUPAHO M3Aatbe, CAY>KOeHU AUCT,
Beorpap 1997, cTp. 84-91.

81  B. Bauuh u 3. Tomuh (1997), cTp. 91.
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The ADA retained the possibility of holding the subjective
and objective administrative dispute.”” The administrative act
could be challenged because of the violation of substantive and
formal legality, but not because of inexpedience. The court re-
viewed the legality of a contested administrative act within the
limits of the request made in the lawsuit, but was not bound by
the reasons provided in the lawsuit. The court controlled the
invalidity of an administrative act ex officio. Like in the 1952
and 1965 ADA, a request could be made for the return of seized
items and payment of compensation for a damage caused to the
plaintiff through the enforcement of the challenged act.

The 1996 ADA did not make any major changes in the
subject matter of the administrative dispute, as they mostly
referred to the harmonization with the provisions of the 1992
Constitution, which envisaged a different structure of the
shrunk federation and names of authorities issuing adminis-
trative acts. The administrative dispute could still be held only
against the “actively” final administrative acts.** Like in its pre-
vious counterparts, the 1996 APA and ADA did not provide a
specific definition of the administrative matter. In the absence
of this definition, Z. Tomi¢ started from the case law and be-
lieved that, in terms of contents, the administrative matter re-
ferred to an indisputable individual situation which needed to
be legally regulated in an authoritative and direct manner.®'

79 Interestingly, the ADA permitted the initiation of an administrative
dispute by a sociopolitical community, or an organization whose
authority decided in the first instance, against the second-instance act,
if it believed that this act had violated its self-management right.

80  Therefore, its characteristics are the issuing authority, authoritative
character, legal effect, specificity and the administrative matter. V.
Baci¢ and Z. Tomi¢, Komentar Zakona o upravnim sporovima sa
sudskom praksom i registral pojmova, Cetvrto, novelirano izdanje,
Official Gazette, Belgrade, 1997, pp. 84-91.

81 V. Baci¢ and Z. Tomi¢, 1997, p. 91.
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1IaBajy o MpaBMMa, 0OaBe3amMa MAM NPABHUM MHTepecHMa
¢bu3mMuKor AMia, MPaBHOT AMLIA MAM APYre CTpaHke (LITO
IIpeACTaBda AOHOILIEHbE YIIPAaBHMX akaTa). Vmak, ¢ 063u-
pom aAa 3YII mponucyje cBojy mpuMeHy U Kap HaBeAEHU
opraHu 00aBaajy Apyre oCAoBe YTBpheHe 0BUM 3aKOHOM,
CMaTpaMo A je IojaM YIIpaBHe CTBAapy LIMPY, jep TOAPa3y-
MeBa M CTBapy y KOjMa OHM M3A3jy YBepemwa, Kao BPCTY
YIIpaBHMX PaAbY, KOja HeMa HEIIOCPEAHO IPABHO A€jCTBO.

3YC u3 1996, npeMa MOAEAY FeHepaAHe KAay3yAe ca
HEraTMBHOM €HyMepalyjoM, IIPOIICYje Aa YIIPAaBHU CIIOP
HUje AOTYLITEH IIPOTUB aKaTa AOHETUX y yIIPaBHUM CTBa-
puma y Kojuma: 1) je mpeaBubeHa Apyra cyacka samrurta;™
2) je ynpaBHU CIIOP M3PUYUTO UCKAYYEH 3aKOHOM,® rae
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This position was supported by the APA, which defined
only the subject matter of its implementation through provi-
sions under which, according to this Act, the state authorities
and non-state subjects vested with public powers were re-
quired to act when they decided on the rights, obligations or
legal interests of a natural or legal person or another party in
an administrative matter, through the direct implementation of
regulations (which represented the adoption of administrative
acts). Still, in view of the fact that the APA regulated its im-
plementation even when these authorities performed other ac-
tivities regulated by this Act, the concept of the administrative
matter was wider, in our opinion, because it included cases in
which they issued certificates as a type of administrative action
that did not have direct legal effect.

The 1996 ADA used the general clause model with nega-
tive enumeration and said that the administrative dispute was
not permitted against acts issued in administrative matters in
which: 1) another type of judicial protection was envisaged;*
2) the administrative dispute was explicitly excluded by law,*
where the administrative dispute could be held only if the au-

82  Tako HIIp. CyACKa 3alITHUTA aHTA)KOBAHMX IIpaBa y OAHOCY u3Mebhy no-
CAOARBLIA M PAaAHMKA OCTBApYje ce KoA rpahaHCKOr IMapHUYHOT CyAQ

Y PAAHOM CITOPY M ITPOTVUB KOHAYHMX Pellletba MHCIIEKTOpa paaa o
OAAaramy M3BpIIea pelllerba IOCAOAABLIA O OTKa3y YTOBOPa O PaAy
3aKOHCKM je M3PUYMTO 3abparbeHo Bobhetbe yIpaBHOr criopa (YA. 272, CT.
4 3axoHa o paay). 3. Tomuh, Komeritiap 3axoHa o yiapasHum ciloposuma
ca cygckom tpakcom, CAyx6eHu raacHuk, beorpap 2010, ctp. 160 1 161.
83  OBAe je HaYeAHO OMAA MCKbYUYeHa CBaKa CYACKA 3aLITUTA, jep je yrAaB-
HOM peY 0 yIpaBHUM CTBapyMa y Koje cy yrpabeHa 1mpoka AMCKpe-
LjMoHa oBAalhera, HIP. KOA MpaBa rpabaHa Ha HabaBdarbe BaTPEHOT
opyxja. Takobe, Tpeba npumerutu pa Ycras CPJ u 3YC, 3a pa3Auxy
0A TIPETXOAHMX ITaHAAHA, He IOMUIbY MICK/AbYUMBO CaBe3He 3aKOHe, Ma

je VICK/pYU€he YIIpAaBHOTI CIIOpa Moryhe n peHY6AVI‘~IKI/IM 3aKOHOM.

121

So, for example, the judicial protection of rights of engagement in relations
between the employer and a worker is ensured at the civil litigation court in
a labor dispute, while the administrative dispute is strictly forbidden against
a final decision of a labor inspector on delaying the enforcement of the em-
ployer’s decision on the termination of a labor contract (Art. 272 paragraph
4 of the Labor Act). Z. Tomi¢, Komentar Zakona o upravnim sporovima sa
sudskom praksom, Official Gazette, Belgrade, 2010, pp. 160 and 161.

83  Anyjudicial protection was ruled out in principle in those cases, because
these were mostly administrative matters that included wide discretion,
e.g., in the case of citizens’ right to obtain firearms. Also, one should note
that the FRY Constitution and ADA, unlike their previous counterparts,
did not mention only federal acts, so the exclusion of an administrative
dispute was also possible under a legislative act of the republic.
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ce YyIpaBHMU CIIOp MOTa0 BOAUTH jeAVHO aKO je OpraH Nnpu
AOHOIIIEelbY YIIPABHOI aKTa IIPEKOPAuMo IPaHNLIe HAAAEXK-
HOCTY; 3) HEMOCPEAHO Ha OCHOBY YCTaBHMX OBAallhema
oaAydyjy HapoapHa ckynmmTuHa mamu npepcepHuMK Pemy-
oauke Cpouje.®*

Kao n no nperxopnom 3YC-y, ynpaBHU CIOp ce MOXe
BOAMTU U Yy CAy4ajy hyTama ynpaBe rae je, mopea mporeka
OAAOKHVIX POKOBA, HEOIIXOAHO Aa je hyTame KOHayHO y
YIIPaBHOM IIOCTYIIKY U AQ BoDherbe YIpaBHOT CIiopa y TOj
cTBapu Huje uckpydero 3YC-om.%

JeaHa oA BakHMX M KpynHuX npomena y 3YC-y us
1996. ropuHe je pa Cy ONpaBAAHO M30CTaBAEHE T3B. IO-
ceOHe oppeabe O CYICHMAMjapHOj CYACKOj 3aLITUTU yCTa-
BOM 3ajeMYeHMX CA000AQ U ITpaBa 0A HE3AaKOHUTUX IIOje-
AVIHAQUHUX MpaBHUX aKaTa u papwu. Haume, Ycras CPJ je
npepBubao pa CaBe3HM YCTaBHU CYA OAAYYYje U “O ycTaB-
HUM >KaAbaMa 300r NOBpeAe IOjeAMHaYHUM aKTOM VIAU
pPaAlOM cA0OOA€ U TpaBa yoBeKka U rpabaHuHa yTBphe-
HUX OBUM yCTaBOM, aAM CaMO “Kap Huje obe3beheHa Apy-
ra mpaBHa 3amrtura’®®

Y cmucay 3YC-a n3 2009. ropuHe, ynpaBHU akKT je
MOjeAVHAYHM NPABHY aKT KOjUM HAAA€XKHM OPraH, Hemo-
CpeAHOM IIPVIMEHOM IpPOIINCa, pelaBa o opApeheHoM mnpa-
By AU 0OaBe3u (PpU3NYKOT MAU MPABHOT AUL[A, OAHOCHO
Apyre cTpaHke y ympaBHOj cTtBapu. ObeAexja yrnpaBHOr
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thority which had issued the administrative act exceeded the
limits of its authority while doing so; 3) the National Assembly
or the president of the Republic of Serbia decided directly, on
the basis of their constitutional powers.**

Like in the previous ADA, the administrative dispute could
be held due to the silence of the administration, where, in addi-
tion to the expiry of suspension deadlines, the silence had to be
final in the administrative proceedings and the administrative
dispute in that case must not be excluded under the ADA %

One of the big and important changes made in the 1996
ADA was that it had rightfully left out of the so-called special
provisions on the subsidiary judicial protection of constitution-
ally guaranteed freedoms and rights from illegal individual acts
and actions. Namely, under the FRY Constitution, the Federal
Constitutional Court also decided “on constitutional appeals
for the violation through an individual act or action of a free-
dom and human and civil right referred to in this Constitution’,
but only “in the absence of other type of legal protection.”*

Within the meaning of the 2009 ADA, an administrative
actis an individual act by which a competent authority, in the
direct application of regulations, decides on specific rights or
obligations of a natural or legal person, or other party in an
administrative matter. Under the ADA, the characteristics of
an administrative act are that this is an: act through which a
decision is made, authoritative and unilateral act, individual
act, legally based act, directly enforceable act and an act that

84  Koa mapAaaMeHTa y IMTaky Cy yTAQBHOM U300pHE YIIpaBHE CTBApU
(buparbe 1 paspelraBambe M0jeAUHMX QYHKLMOHEPA), 4 KOA Lieda
AP>KaBe — II0CTaBMekbE U OI03MBate ambacapopa ykasom. Ibid., crp.
161-162.

85  B.Baunh u 3. Tomuh (1997), ctp. 24.

86  Ibid., ctp. 17.

84  In the case of parliament, these refer mostly to electoral administrative
matters (election and dismissal of some officials), and in the case of the
head of state — the appointment and recall of ambassadors through a
decree. Ibid, pp. 161-162.

85  V.Baci¢ and Z. Tomi¢, 1997, op. cit, p. 24.

86  Ibid, p.17.
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akTa 1o 3YC-y cy Aa je To: mpaBHM aKT peliaBajyher xa-
pakTepa, ayTOPUTATUBAH U jeAHOCTPAH aKT, I0jeAVHaYaH
aKT, aKT 3aCHOBaH Ha 3aKOHY, HETIOCPEAHO M3BPIIMB aKT U
aKT Koju ypebyje ynpaBny ctBap.®” [IpomeHOM KOHIlenTa
pelema 1 3aKkmyuka, HoBuM 3YTI-om nmpepBubeHo je aa
Ce VICK/oyYMBO MIPOTUB pellieha MOXKe U3jaBUTH (PEAOBHO)
MIPABHO CPEACTBO Y YIIPABHOM IOCTYIIKY (3kaAaba), oAHOC-
HO Y YIIPaBHOM cITopy (Ty>k0a).

3YC u3 2009. ropuHe je NpBU 3aKOH KOjU U3PUYUTO
oapebyje ynpaBHy ctBap. To je mojeaMHayHa HecropHa
CUTyalyja OA JaBHOT MHTEpeca Yy KOjOj HEIOCPEAHO U3
IpaBHMX MPOIMKca MpousAasu morpeda pa ce byayhe no-
Halllatbe CTPAaHKe ayTOPUTATVBHO IPABHO OAPEAN, LITO je
npuAaroheHo cxBaTamwy Aa Ce YIIpaBHU CIIOp BOAU O 3a-
KOHMTOCTY KOHAYHOT yIpaBHOI akTa. Tume je u3 pedu-
HULYje YIIpaBHE CTBapy MCK/AoY4YeHO BpIIene CBYX yIIPaB-
Hux papwu. C Apyre cTpaHe, IpeAMeT yIIPaBHOT CIopa je
MPOILVPEH, jep I'a YMHU U OLjeHa 3aKOHUTOCTU APYTMX KO-
HAUHNX TI0jeAMHAYHMX aKaTa Koj/Ma Ce pellaBa O IpaBy,
00aBe3y MAM Ha 3aKOHY 3aCHOBAHOM VIHTEPECY Y ITOTAEAY
KOjux y oppehbeHOM cAyyajy 3aKOHOM Huje mpepBubeHa
Apyraumja CyACKa 3alITUTA, Ka0 ¥ KOHAYHMX IIOjeAVHAY-
HJIX aKaTa, KaAa je To 3aKOHOM IpeABubeHo.

CyAcka mpakca HarAa3| Ha 3HaTHe TellKohe Ipu OA-
pebuBamwy Aa AU je aKTOM pellIaBaHO O YIIPaBHOj CTBAapH,
TaKO Ad Ce IPOTUB Iera MoXke BOAUTU YIIPaBHU CIIOP.
Y opAyKaMa CyAOBM IO IIPaBMAY CaMO KOHCTaryjy (He)
MOCTOjabe IOjeAVHUX eAeMeHaTa pelraBajyher ympas-
Hor akTa.® YrAaBHOM, CYAOBU KOjU Cy IPUMEHUBAAU pa-

87 3. Tomuh (2010), cTp. 196. Bua. cyacky mpakcy, ctp. 226-279.
88  Ibid., cTp. 282. Cyacka mpakca 1o OBOM IUTamYy, CTp. 282-284.
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regulates an administrative matter.*” By modifying the con-
cepts of decisions and conclusions, the new APA envisages
that a decision alone could be challenged by a (regular) legal
remedy in the administrative procedure (appeal) or in the
administrative dispute (lawsuit).

The 2009 ADA is the first legislative act that specifically de-
fines the administrative matter as: an individual undisputable
situation of public interest in which there is a need arising from
legal regulations that the future conduct of a party should be
authoritatively legally defined, which is adjusted to the under-
standing that the administrative dispute concerns the legality of
the final administrative act. The definition of the administrative
matter thus excluded all administrative actions. On the other
hand, the subject matter of the administrative dispute was ex-
panded because it also included the assessment of legality of
other final individual acts deciding on a right, obligation or le-
gally based interest, regarding which in the particular case, the
law did not envisage any other judicial protection, as well as fi-
nal individual acts, where this was envisaged by law.

The case law faced significant difficulties in determin-
ing whether an act had decided on the administrative matter,
which would enable the administrative dispute against this act.
In their decisions, courts, as a rule, only noted the (non)exist-
ence of certain elements of the deciding administrative act.®®
The courts which applied the previous ADA usually did not
allow the administrative dispute, i.e. did not consider an act
issued in an administrative matter: 1) in the case of a general

87  Z.Tomi¢, Komentar Zakona o upravnim sporovima sa sudskom
praksom, 2010, p. 196. See, case law, pp. 226-279.

88 Z.Tomi¢, Komentar Zakona o upravnim sporovima sa sudskom
praksom, Official Gazette, Belgrade, 2010. p. 282. Case law on this
issue pp. 282-284.
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Huju 3YC He pomyITajy Bobemwe ympaBHOT CIopa, Tj. aKT
He CMaTpajy AOHETUM Y YIIpaBHOj cTBapu: 1) Kap je peu
O OMIITEM NPABHOM aKTYy; 2) aKo je pacripaBmseH CIIOPHU
VIMOBMHCKOIIPABHYU OAHOC; 3) Y CAYYajy Aa aKT HeMa pe-
mwaBajyhy xapakTep; 4) Kapa je y mUTamy aKT YTOBOPHOT
KapaKTepa, Ka0 U CBAKM APYTU aKT KOju HMje AOHET Yy Bp-
ey AP’)KaBHE BAACTU, OAHOCHO jaBHUX oBAauihemwa.*
HeomnxoaHo je umatu y BUAY 1 peltera Baxkeher 3YT1-a
u3 2016. roAVHE KOjU je UBPUYUTO AebMHMCAO U 3HATHO
MpOULIMPMO II0jaM yIIpaBHe cTBapyu. Haume, ynipaBHa cTBap
je MojeAMHa4YHa CUTyaLuja y KOjoj OpraH, HeIIOCPEAHO Ipu-
Melbyjyhu 3aKoHe, Apyre MpOINCe U OIIITE aKTe, IPABHO
VAM GAaKTUYKM yTUYe HA TIOAOXQj CTPAHKEe TAaKO IITO AO-
HOCH yIIpaBHe aKTe, FapaHTHe aKTe, 3aKmydyje yIpaBHe
YTOBOpe, IpeAy3MMa YIIpaBHe paAlbe U IIPY>Ka jaBHe YCAyTe.
IIpema ToMe, ynipaBHa CTBap, IOPeA AOHOILIEba YIIPaBHUX
aKara U 13AaBama jaBHMX yBepewa (3YI1 n3 1996), obyxsa-
Ta U AOHOILehe rapaHTHMX aKaTa, 3aK/,yuMBake YIIPaBHUX
YTroBOpa, MpeAy3/Matbe CBUX YIIPAaBHUX PAaAbY U NIPYKambe
jaBHUX ycayra. I[Topea Tora, mpepBubeHO je Aa je ynpaBHa
CTBap U CBaKa Apyra cuTyauuja Koja je 3akoHOM oppeheHa
Kao yIIpaBHa CTBap. 1uMe je mojaM ynpaBHe CTBapM y HO-
BoM 3YII-y usjepHaueH o 06MMy ca IIpeAMETOM YIIpaBHOT
nocrynka. MehyTum, npoipeny nojam ympaBHe CTBapu
Huje y HecKAaAy ca Aebuuunmjom 3YC-a, jep he ce u pame
YIIpaBHOM CYAY, Y Be3U ca yIIpaBHUM CTBapMMa U3 yIpaB-
HOT' TIOCTYIIKA, TMOAHOCUTU TYXKOe HCKAYYMBO IPOTHB
ynpaBHMX akaTa. Haume, MmoBoAOM IpUroBopa Kao HOBOT
PEMOHCTPATVBHOT CPEACTBA IpaBHe 3alUTUTE 300 Heuc-
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legal act; 2) if a disputed property-right relation was reviewed;
3) if the act did not have the deciding character; 4) when the
act had contractual nature, as well as any other act that was
not issued within the execution of state or public powers.*
One also needs to bear in mind the solutions from the
currently applicable 2016 APA, which specifically defines
and considerably expands the concept of the administrative
matter. Namely, an administrative matter is the individual
situation in which an authority, directly applying laws, other
regulations and general acts, either legally or factually influ-
ences the position of the party by adopting the administra-
tive acts, adopting letters of guarantee, entering into admin-
istrative contracts, undertaking administrative actions and
providing public services. Therefore, in addition to adopt-
ing administrative acts and issuing public certificates (1996
APA), the administrative matter also includes the adoption
of letters of guarantee, entering into administrative con-
tracts, undertaking all administrative actions and providing
public services. In addition to this, the administrative matter
is any other situation that is legally regulated as an adminis-
trative matter. The new APA has thus made the concept of
administrative matter equal, according to its scope, to the
subject matter of the administrative procedure. However,
the expanded concept of administrative matter is not in dis-
agreement with the definition from the ADA, because the
Administrative Court will continue to receive lawsuits only
against administrative acts in connection with the adminis-
trative matters from the administrative procedure. Namely,
in response to an objection, as a new remonstrative instru-
ment of legal protection due to the failure of authorities to

89  Ibid., ctp. 284. Cyacka mpaxkca, cTp. 290-294.
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89  Ibid, p. 284. Case law, pp. 290-294.
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nymewa 0b6aBe3a opraHa M3 YIPaBHOT YyrOBOpa, (He)mpe-
Ay3UMalba YIIpaBHE paAlbe VAU HeOAroBapajyher npyskarmwa
jaBHMX yCAyTa, AOHOCE Ce YIIPaBHMU aKTy Y GOPMIU pellea.
OBo pellene ce, 3aBUCHO OA TIOAOYKAja OpraHa Koju je OAAY-
41BAO O MPUTOBOPY, MOXKE HATIAAATY KaAOOM Y yIIpaBHOM
HOCTYIIKY, 11a TY>XKOOM Yy YIIPaBHOM CITIOPY MAY HETTIOCPEAHO
Ty>)kOoM. Tume npep YipaBHU CyA MOXKe, joll YBeK, Aa Aobe
caMo INTambe 3aKOHUTOCTM YIPABHOI aKTa MAM hyTarmwa
yIipaBe y MOCTYIIKY AOHOLIIea YIIPaBHOT akTa.”

Y oaHocy Ha mperxopHu 3YC, y OKBUPY HeraTuBHe
eHyMepaLyje OCTaAll Cy CaMO CAy4ajeBM Kaaa je CyAcKa
3awTuTa NpoTUB oApeheHux (y)mpaBHux akata 06e36ebhe-
Ha KoA Apyror cyaa.” Tume je earmuHucana MoryhHocT
A2 YIIpaBHM CIIOP OyA€ UBPUYUTO MICK/AoYY€eH 3aKOHOM, jep
je To y cynmpoTHOCTH ca oppepbama EBporicke KoHBeHILuje
0 MSYACKMM IpaBuMa U ca YcraBoM u3 2006. Takobe, n3-
pUYMTO Ce Bullle He IpeABMDajy aKTu AOHECEHU Y yIpaB-
HMM CTBapyMa y KOj/iMa HETIOCPEAHO Ha OCHOBY YCTaBHUX
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fulfill obligations from the administrative contract, (failure
to) undertake an administrative action or inappropriate
provision of public services, administrative acts are issued
in the form of decisions. Such a decision, depending on the
position of the authority that decided on the objection, may
be challenged by an appeal in the administrative procedure,
and by a lawsuit in the administrative dispute or directly by
a lawsuit. Thus, only the issue of legality of an administrative
act or silence of the administration in the adoption of an ad-
ministrative act may still reach the Administrative Court.*
In comparison with the previous ADA, only the cases
in which the judicial protection against some administrative
acts is secured at another court have remained within the
negative enumeration.” This has eliminated the possibility
of an administrative dispute being explicitly ruled out by law,
since this would violate the provisions of the European Con-
vention on Human Rights and the 2006 Constitution. Sim-
ilarly, acts adopted in administrative matters in which the
National Assembly or the president of the Republic of Serbia

90  AetamHo o oBoMme A. Muaosanosuh u B. Llyuuh, "HoBa pewerwa Ha-
LIpTa 3aKOHA O OIIIITEM YIIPABHOM IIOCTYIIKY Y KOHTEKCTY pedopme
jaBHe ynpase y Cpbuju’; IlpasHu wusois, 6p. 10/2015, Tom 11, (95-
110); A. Muaosaunosuh u B. Llyuuh, "YHanpebere mocAoBHOr okpy-
xewa y Cpbuju y CBeTAy HOBUX peliierba HalipTa 3akoHa 0 omiureMm
YIIpaBHOM IOCTYIIKY , Yckaakusare tiocrosHoi iipasa Cpbuje ca ipa-
8om EY, (yp. Byk Paposuh), 2015, (445-469).

91  Taxo ce MpOTMB KOHAYHOT YIIPABHOT aKTa PerybANIKOr 3aBoAA 3a
3APABCTBEHO OCUT'Ypame O OCTBapuBalby OApeheHMX ImpaBa Ha 3ApaB-
CTBEHY 3aLUTUTY HE MOXe BOAUTH YIIPABHU CIIOP, IIPU Y€MY 3aKOH O
3APaBCTBEHOM OCUTYPaky U3pUUYUTO yiyhyje Ha MApHULLY Y TOTAEAY
saurruTe Te rpyme npasa. 3. Tomuh (2010), ctp. 162.

90  For more details on this, see D. Milovanovi¢ and V. Cuci¢, "Nova
re$enja Nacrta zakona o ops$tem upravnom postupku u kontekstu
reforme javne uprave u Srbiji’, Pravni Zivot, No. 10, Volume II,
Belgrade, 2015, (95-110); D. Milovanovi¢ and V. Cuci¢, "Unapredenje
poslovnog okruzenja u Srbiji u svetlu novih resenja Nacrta zakona o
opstem upravnom postupku’, Uskladivanje poslovnog prava Srbije sa
pravom EU, (ed. Vuk Radovi¢), 2015, (445-469).

91  Thus, an administrative dispute may not be held against a final
administrative act of the Republic Health Insurance Office on the
realization of certain rights to health care, where the Health Insurance
Act makes a specific reference to civil litigation proceedings in
connection with the protection of this group of rights. Z. Tomi¢, p. 162.
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oBAaurhema opAydyjy HapoaHa CKyMIITHHA MAY ITPEACEA-
HUK Penryoauke Cpouje.*

ITopea Tora, HoBu 3YC nocraBma IpeAMeT yIpaBHOT
CIiopa 3HATHO 1IMpe, jep je y mperxopHoM 3YC-y To 610
VICK/bY4YVBO YIIpaBHU akT. [Ipema YcTaBy 3aKOHUTOCT KO-
HaYHJX TOjeAVHAYHMX aKaTa KOjMa Ce OAAyUYje O IPaBYy,
o0aBe3y MAM Ha 3aKOHY 3aCHOBAHOM VMHTEPECY MOAAEXY
IpeNCIITaBaby MPeA CYAOM Y YIIPaBHOM CIIOpY, aKo Y
oapebeHOM cAyYajy 3aKOHOM Huje IpeABubeHa Apyrauuja
IpaBHa 3aIITUTA, YMME je IPEAMET YIIPABHOT CIIOpa CBaKy
KOHauaH pellaBajyhu rnojeAvHauyHy paBHYU aKT KOju Huje
IIOA APYTOM CYACKOM 3aLITUTOM, 0e3 0031pa Aa AU Ce OA-
HOCU Ha CITOpHE MAY BaHCIIOpHEe KOHKPETHE CAy4ajeBe.”

Takobe, “opapeaba ya. 3, ct. 3 3YC-a ykasyje Ha oT-
BOPEHOCT IIpeMa MOoCeOHMM 3aKOHMMa Koju mpeaBubajy
(nau he npeaBubaTy) mpaBHy 3aLITUTY y YIIPaBHOM CIIO-
py mpoTuB oppebeHux Kareropuja nojeAMHaYHMX IIPaB-
Hux akara. [lo mpaBMAy, TO HUCY, OAHOCHO He Ou OMAM
yIIpaBHY aKTH, Kao LITO je TO jeAMHO O0uA0 Moryhe npema
3YC-y u3 1996"°* 3. Tomuh ykasyje pa CBU IOjeAVHAUYHNU

92  Ibid., cTp. 160-161.

93  CaaxeMmo ce ca craBoM 3. Tomuha pAa mpeAMeT yIpaBHOT CIlopa He
MOTY AQ OYAY U aKTV AOHECEH Y CTBapMMa y KOjuMa HEITOCPEAHO Ha
OCHOBY yCTaBHMX OBAalhema opAydyjy HapopHa ckymuTuHa A
IMpeaceanrk PermybAnKke, ako ce pyMa pelliaBa 0 HeuujeM Ipasy, oba-
Be3M VIAY Ha 3aKOHY 3aCHOBaHOM MHTEPECY, HE3aBUCHO OA TOI'a LITO
MIPOTUB HUX HUje 00e3beheHa Apyra cyacka saurrura. Hanwme, y nu-
Taby Cy IOAUTUYKM AKTU, KOje AOHOCE HajBUIIN, TOAUTUYKMA OPIaHU
AP>XaBe, Ca yCTaBOM IPU3HATOM KOAMYMHOM IIOAUTUYKE AUCKDELV-
oHapHocTu. CTora OHM MOT'y OUTH IIpEAMET CaMO YCTaBHOT CIIOpa M0
ycTaBHOj >xaAbu. Ibid., cTp. 173-174.

94 Ibid., cTp. 181-182.
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directly decide on the basis of their constitutional powers
are no longer envisaged.*?

In addition to this, the subject matter of the administra-
tive dispute is much wider in the new ADA in comparison
with the previous ADA where this was only the administrative
act. According to the Constitution, the legality of final individ-
ual acts deciding on a right, duty or legally grounded interest
are subject to reassessing before the court in the administra-
tive dispute, if another form of judicial protection has not
been stipulated by law," where the subject matter of the ad-
ministrative dispute is any final deciding individual act which
is not under another type of judicial protection, regardless of
whether it refers to disputable or indisputable specific cases.”®

In addition to this, “Art. 3 paragraph 3 of the ADA points
to an openness towards special laws that envisage (or will en-
visage) legal protection in the administrative dispute against
certain categories of individual acts. As a rule, these are not,
or would not be administrative acts, unlike the only option
possible under the 1996 ADA”* Z. Tomi¢ indicates that all
individual acts — including the administrative contracts, as

92 Ibid, pp. 160-161.

93  We agree with the position of Z. Tomic¢ that acts issued in matters
on which the National Assembly or the President of the Republic
directly decide on the basis of their constitutional powers cannot be
the subject matter of the administrative dispute, if they decide on
somebody’s right, obligation or legally based interest, regardless of the
fact that another type of judicial protection against them has not been
secured. Namely, these are political acts issued by the highest, political
authorities of the state, whose political discretion has been recognized
by the Constitution. They can, therefore, only be the subject matter
of a constitutional dispute, upon a constitutional appeal. Ibid, pp.
173-174.

94 Ibid, pp. 181-182.
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aKTM — I1a ¥ YIpaBHU YrOBOpY, KaO TaAad HEVMMEHOBaHU
ABOCTDaHM yIIPAaBHU IIOCAOBU — MOTY, IIpeMa HaBEAEHO]
0ApPeAOU, Aa AOOUjy IpaBHY 3alUTUTY y YIIPAaBHOM CIIODY,
3allITa je HeOoMXoAaH Oyayhm moceGaH 3aKOHCKU OCHOB,
aan u oaroBapajyha peryaarusa y 3YII-y.” ¥V Besu ca
oBuM npepBubamwem, HoBu 3YIT n3 2016. ropuHe je mpo-
IJICA0 AQ Ce YIIPAaBHY YTOBOPU MOTY YBECTY IIOCEOHNM 3a-
KOHMMA U 32 IbUX je IPEABUAEO T0ceOaH NMPaBHYU PEKUM
KOjU Ce CYIICHMAMjepHO NpUMelbYje Y OAHOCY Ha MoceOHe
3akoHe. [Ipema ToM pexumy, (II0jeAVHY) CIIOPOBU y Be3U
ca yImpaBHUM yTOBOpPMMA MOTY OMTU IpeAMeT yIPaBHOT
cnopa. To je HaBepeHa MOryhHOCT Ty>kO€e Ha KOHA4YHO pe-
ewe VAU hyTatbe 1o mpuroBopy 300r HeusBplIema 06a-
Be3e jaBHOIIpaBHe CTpaHe U3 YIPAaBHOTI YTOBOPA, Kao M Ha
KOHAYHO pelllerbe KOjUM Ce jeAHOCTPAHO PAaCKUAA VAV OA-
Ovja 3axTeB NpUBaTHe CTPaHE 32 3MEHOM yrOBODA.

Y ympaBHOM CIOpPY MOXKe ce TpaKuTu nospahaj oay-
3eTUX CTBApM M HAaKHAAQ LITeTe KOja je TYy>KMOLly HaHeTa
M3BpLIEHEM aKTa KOju ce OCIopaBa. Y Be3) ca CMUCAOM
oBor cropa akuecopHe npupoae 3. Tomuh, nopep ekoHo-
MUYHOCTU KOjy HaBoAu Bb. MajcTopoBuh, popaje u edu-
KaCHUjY 3aIUTUTY UHTEpeca CTpaHke.”
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the then innominate bilateral administrative transactions —
according to this provision, may be granted legal protection
in the administrative dispute, which requires a future special
legal basis and the appropriate regulations within the APA.*
In connection with this, the new 2016 APA says the admin-
istrative contracts may be introduced under special laws,
envisaging a special legal regime for them with subsidiary
implementation in comparison to special laws. According to
this regime, (some) disputes regarding administrative con-
tracts may be the subject matter of the administrative dis-
pute. Mentioned here is the possibility of filing a lawsuit to
a final decision or silence to an objection for the failure of
the authority, as party to the contract, to fulfil an obligation
as well as to a final decision which unilaterally terminates or
rejects the private party’s request to amend the contract.

In the administrative dispute, the return of seized items
may be requested, as well as payment of compensation for
the damage inflicted on the plaintiff through the enforce-
ment of the challenged act. As regards the purpose of this
accessory dispute, in addition to the efficiency of proceed-
ings quoted by B. Majstorovi¢, Z. Tomi¢ also speaks about a
more efficient protection of the party’s interest.*

95
96

Ibid., ctp. 182-184. Cyacka mpakca 1o 0BOM IuTamy, cTp. 185-194.
Ibid., ctp. 358.
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95
96

Ibid, pp. 182-184. Case law on this issue, pp. 185-194.
Ibid, p. 358.



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

4. 3akmy4yHa pa3Marpama

AHaanm3sa pasBoja (mpeamera) ympasHor criopa y Cp-
Ouju y mpeTxopHMx 150 ropMHa jacHO OACAMKaBA TOAVITIY-
KU1, APYIUITBEHU ¥ eEKOHOMCKY KOHTEKCT Y KOMe Ce OABUjaAO
IIpaBHO ypehere 0BOr MHCTUTYTA. Y OBOM IIEPUOAY YAOXKe-
HM Cy 3Ha4YajHV HaIIOpX A Ce YIIPaBHe aKTUBHOCTY IIOABEAY
IOA KOHTPOAY 3aKOHUTOCTY OA CTPaHe He3aBYICHOT CYACKOT
OpraHa u Aa ce y HOTITYHOCTM IPY)XM 3aIUTUTA 3aKOHCKUX
npaBa 1 uHTepeca. [Ipu pAebuHncawy npepMeTa yrpaBHOT
criopa 61A0 je HeonmxoAHO ¢MHO GaraHcHparbe u3Mehy oBe
norpebe 1 HacTojama Aa ce 00e30eAr AEAOTBOPHO U €KO-
HOMMYHO A€AOBatbe (jaBHe) yrpase.

Y pa3Bojy mpeaMeTa ympaBHOT criopa npumehyje ce
KOHTMHYUTET, 13y3eB KPaTKOI IIeprOAa HeIoCTOojamba
YIIpaBHOT CIIOpa IOCAe APYyror CBeTCKOI paTa, yTAAaBHOM
y NpaBLy NpoLIMpYBamwa Kpyra akTUBHOCTHU yIIpaBe 4uja
ce 3aKOHUTOCT IpoBepaBa. MeToa reHepaAHe KAay3yAe,
ca HeraTMBHOM €HYMepaLjoM je oA IoyeTKa npuxsaheH,
MOCTEIIeHO je MPOIIMPUBAH KPYT HE3aKOHUTOCTH KOje Cy
MOTA€ OMTM ITOBOA 32 BODhemwe yIpaBHOTI CIIopa, CBe BUIIE
je omoryhaBaHO CyAy Aa ce 6aBU 1 YMHEHUYHUM CTalbEM,
omoryheH je u crop 36or koHayHor hyrama ympase. ITo-
BpeMeHO je mpepBubDaHa IpuMeHa HOPMM 3aKOHa KOjU
ypebyje ympaBHe cropoBe M Ha KOHTPOAY 3aKOHUTO-
CTU HEKUX APYIMX aKTMBHOCTM yIpaBe (HIIp. yIpaBHUX
paAmy KOA 3alITUTE YCTaBHUX CAOOOAA U IpaBa) VAU je
yBobheH rmocebaH ynpaBHU CIIOp Y Be3! ca I0jeAVHUM Bp-
CTaMa I0ojeAMHaYHMX aKaTa yIpase (HIIp. yIIpaBHO-payvyH-
cku crnop). KyammHanuja npoumpema npeameTa yrnpas-
HOT CIIOpa M3BEAEHA je OCAEABVM 3aKOHOM O YIIPaBHUM
CIIOPOBMMA KPO3 YKAamambe MOTYNHOCTM AQ Ce MCKpYdM
YIIpaBHM CIIOp NPOTMB YIPaBHUX aKaTa KOA KOjUX Huje
obe30ebheHa Apyra cyacka samrura (y cCKaaay ca YcTaBoM
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4. Concluding Remarks

The analysis of development (of the subject matter of
the) administrative dispute in Serbia in the previous 150
years clearly reflects the political, social and economic con-
text in which the legal regulation of this instrument unfold-
ed. Significant efforts were invested in this period to bring
administrative activities under the control of legality by an
independent judicial authority and to provide full protection
to the legal rights and interests. In defining the subject mat-
ter of the administrative dispute it was necessary to make a
fine balance between this need and efforts to secure effective
and efficient action of the (public) administration.

Except in a short period of non-existence of the adminis-
trative dispute following World War II, we can observe conti-
nuity in the development of the subject matter of the adminis-
trative dispute, mostly towards expanding the set of activities
of the administration whose legality is reviewed. The general
clause method with negative enumeration has been accepted
since the beginning, the set of illegalities that could constitute
grounds for the administrative dispute has gradually been ex-
panded, the court gradually became more and more capable of
dealing with the facts, and the dispute due to the final silence
of the administration became possible. Occasionally, the pro-
visions of the acts regulating administrative dispute could also
be applied to review the legality of some other actions of the
administration (e.g., administrative action in the case of pro-
tection of constitutionally guaranteed freedoms and rights),
or a special administrative dispute was introduced for some
types of individual acts of the administration (e.g., financial
administrative dispute). The broadening of the subject matter
of the administrative dispute has climaxed in the latest Ad-
ministrative Dispute Act, which has removed the possibility
of excluding the administrative dispute against administrative
acts for which no other type of court protection has been pro-
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u EBpPOIICKOM KOHBEHLIMjOM O MYACKMM IpPaBMMA), aAU
Y1 HOBMM 3aKOHOM O OIIIITEM YIIPaBHOM IIOCTYIIKY, TA€
je TTIOCpeAHUM IyTeM MOTEHLMjAaAHO 3HATHO IPOIUVMPEH
IIpeAMET YIPaBHOT CIIOpa.

AHaausa pasBoja IpepMeTa YIPaBHOI CIOpa Ipy’ka
00V/e VHTEPEeCAHTHUX NpUMepPa U apryMeHaTa TeopeTu-
yapa M ImpakThyapa 13 IMPETXOAHOT A00a, Koju MOry Io-
CAY>KUTM Kao VIHCIIMpaliyja 3a O4eK/BaHe IIPOMEHe Y opra-
HM3aLMju M GYHKLMOHMCAy YIPAaBHOT CyAa U (TIpeAMeTa)
YIIPaBHOT CIIOpa y HApEAHOM IepUoAy. Y Be3u ca byayhum
pedopmama Tpebaro 6u umaTu y Bupy u craBoe C. Cara-
AvHa. OH KOHCTaTYje Aa je BEAUKM OpOj TpeAMeTa ,A0Ka3 Ad
je TaKBO CTalbe HE3APABO, AQ YIIPABHU CYAOBU He (MOT'y AQ)
Bplle ycTaBoM oppebeHy ¢yHKUujy, Beh mocrajy MHCTaH-
1i1ije U3HAA CPEAbMX U HajBUIIMX yIpaBHMX BaacTh.” Tak-
BO CTambe je YTOAUKO He3ApaBlje, IITO CBAKO MOHUILITEHE
pelllera HajBUILIMX YIPaBHMX BAACTU 3HauM y3ApMaBabe
AP’KaBHOT ayTOPUTETA, a IpeMa CTaTUCTULIM ITPOCeYHOo 50
OACTO TYKOM AOBOAM AO MOHMILITEHA OCIIOPEHOT aKTa. Pe-
MeAype Ty He MOXKe OMTY caMo y OpraHM3alyjy yIpaBHOT
cyAcTBa uAM noBehamwy opemera U 0c00ma, AU Y BUCO-
K/M TakcaMa, Beh Ipe cBera y caMyM yIipaBHMM BAACTVMa

97  OH yKasyje K0AMKO je oBehaH 6poj mpeaMeTa camMo 300T AOHOLIEHa
jeAHOT “HEAOBOSHO pasMULIbeHOT 3aKoHa” (UMHOBHMYKY 3aKOH OA
1923). HbuxoB 0poj je cMarbeH TeK MO AOHOLIEbY HOBOT UMHOBHUYKOT
3aKOHa 1 yBobhemwa BUCOKMX TaKcu 3a Ty>X0y. MehyTum, koa apAMuHM-
CTPaTUBHMX CIIOPOBA CMMICA0 TaKce Ou Tpebaro Aa byae camo Aa ce
CIIpey BUXO0BO AAKOMYCAEHO U 0€3Pa3A0KHO IOKpeTarbe. Y CYIpoT-
HOM, TA€ CY GMCKaAHYM MHTEPEeCU PUMapHY Y OAHOCY Ha 3aKOHUTOCT
paaa ynpase, BUCHHA TaKce A0OMja KapaKkTep NpOX1OUTUBHE Mepe
MPOTUB IIOKpeTamba aAMMHUCTPATMBHOT criopa yomuTe. [Tpobaem je
Behy aKo Ty)Xmaaly, 1 aKko ycIe ca Ty)k0oM, He AobOuja mopahaj maahe-
Hux taken. C. CarapuH, ctp. 202-203.
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vided (in accordance with the Constitution and the European
Convention on Human Rights), as well as the new General
Administrative Procedure Act, where the subject matter of
the administrative procedure has been potentially considera-
bly expanded in an indirect manner.

The analysis of development of the subject matter of the
administrative dispute offers many interesting examples and
arguments of theoreticians and practitioners from the past,
which can serve as an inspiration for the expected changes in
organization and functioning of the Administrative Court and
the (subject matter of the) administrative dispute in the next pe-
riod. When it comes to future reforms, we should take into ac-
count the positions of S. Sagadin. He notes that a large number
of cases “proves that such a situation is inappropriate, that ad-
ministrative courts (can)not perform their constitutional func-
tion, and that they become instances above the medium-level
and highest administrative authorities.” Such a situation is all
the more inappropriate if we know that any quashing of deci-
sions of the highest administrative authorities undermines the
authority of the state, and according to statistics, 50 percent of
lawsuits on the average lead to the quashing of the contested

He indicates the extent to which the number of cases has increased
only because of the adoption of an “insufficiently thought-out
legislative act” (1923 Civil Servants Act). Their number was reduced
only after the adoption of a new Civil Servants Act and introduction

97

of costly fees for a lawsuit. However, in the case of administrative
dispute, the purpose of a court fee should be only to prevent their
hasty and groundless initiation. Otherwise, where fiscal interests take
precedence over the legality of work of the administration, the amount
of fee becomes a prohibitive measure against the initiation of the
administrative dispute in general. The problem is even greater if the
plaintiff does not get the fees back even after his lawsuit succeeds. S.
Sagadin, pp. 202-203.
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Ynju pap Tpeba Aa IOCTaje MOKpeTamhe AaAMUHUCTPATUBHUX
CIIOpOBa peAak usyseTak.”® “3a aAMUHVCTPAaTMBHU CIIOp
TpebaAo O pAa Oyae caMo MeCTa, TAe AOMICTa MOKE AQ Oyae
CIIOPHO, KaKO Ce MMa jeAaQH MPaBHU OAHOC CXBAaTUTU UAU
jeAHa TpaBHa HOpMa TYMauUTH, ¥ CBAKO pelliehe TaKBOT
CIIOpa IO YIIPABHOT CYAY TPE0aA0 01 AQ ... CAY)XM UCTOBpe-
MEHO Kao IyTOKa3 3a MPaBUAHY IIPUMEHY 3aKOHA U Y APY-
M caydajeBuma.’” ITorpeOHO je obparuTy Behy makmy
AOHOIIIEIbY YIIPABHOIIPABHUX IPOIMMCA, AA HE OM AaBaAu
IIOBOA 32 KOHTPOBEP3HO TyMauere. CTAAHO Meratbe 1 AO-
IyaBambe HOPMH, YeCTO 0e3 CTBapHe IMOTpebde 1 CMUCAQ,
CTBapa HENPErAeAHO, CKOPO XaOTUYHO CTale YIPABHO-
MIPaBHOT MMOPETKa, Y KOMEe Ce OPraHy yIpaBe TELIKO CHa-
Aaze. O0aBe3HO TpaKere MULISEHA (HajBUILET) YIIPABHOT
CyAQ O HALIPTMMAa IPOIICA YKAOHMAO O HU3 TpelIaKa KOA
IbIIXOBE TIPUMEHE U CMabUAO OpOj yIpaBHUX criopoBa.'®
Y Be3u ca moTrpebOM IpyXama AEAOTBOPHE YIIpaB-

98  Ibid., ctp. 203-204. HauMme, Kako OH Ka>ke “Mopa ce MPeTIIOCTaBUTH AQ
APYTOCTeIIeHe U LIeHTPaAHe BAACTY AOHOCE CBOje OAAYKe TIOCA€ CBe-
CTpaHOT IIpOyYaBaiba MPEAMETA, OIIPEM/bEHE AYOOKMM MTO3HABAbEM
4MbEeHMIIA U IPABHUX IIPOIINCA, U Ca caBecHolIhy Koja Mo3Haje caMo
[IPaBHUM IPOIICUMA oapeheHy jaBHM MHTepec 1 IIpaBHO 3aurtuheHe
MHTepece U CybjeKTUBHa npaBa rpabaHa, a HuinTa Apyro” VHave y
Be3u ca npeacrojehoM pedopMoM yIpaBHOT CYACTBA IIOCTOjU MA€ja
Aa 611 TpebaAo MOTITYHO eAVIMUHUCATY ABOCTEIIEHOCT Y YIIPABHOM
MIOCTYIIKY, Ka0 IITO je TO yuuteHo y Ayctpuju. CMaTpaMo Aa TO He 61
TpebaAo IPUMEHUTH Kao OIILITe NPaBMAO, Beh kao usyserak. Haume,
KOA AMCKPELMOHMX YIPAaBHUX aKaTa TYMe 61 IPaKTUYHO OMAQ YKU-
HyTa MOryhHOCT IpeUCIUTHBAbA BHIXOBE LIEACXOAHOCTI. Apyro,
yIpaBHU CYA(OBM) OV MIPAKTUYHO AOLIAM Y MO3ULIM}Y AQ Y CYLUTUHYI
06aB;ajy MOCAOBE YIIPaBe, LITO HUje CMICA0 CYACKE 3alLITUTE 3aKOHMU-
TOCTY aKTMBHOCTH YIIPaBe.

Ibid., ctp. 201-202.

Ibid., cTp. 204.
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act. This cannot be remedied only through the organization of
the administrative judiciary or through an increase of depart-
ments and staff or through higher fees, but through the admin-
istrative authorities themselves, whose work should make the
administrative dispute a rare exception.”® The administrative
dispute should be initiated only in the cases in which the un-
derstanding of a legal transaction or interpretation of a legal
provision are disputed, and any resolution of such a dispute by
the administrative court should... simultaneously signal what
the correct implementation of the law should be in other cas-
es, too.” Greater attention should be dedicated to the adoption
of administrative regulations, to prevent them from giving rise
to controversial interpretations. Constant modifications and
amendments of provisions, frequently without any real need
or meaning, creates an endless, almost chaotic situation in the
administrative order, in which administrative authorities can
hardly find the right way. The obligation to request the opinion
of the (highest) administrative court on draft regulations would

98  Namely, he says “it must be assumed that second-instance and central
authorities make their decisions after a comprehensive review of

the case, equipped with the in-depth knowledge of facts and legal
regulations, and with the conscientiousness that recognizes only the
legally regulated public interest and legally protected interests and
subjective rights of citizens and nothing else” Otherwise, in connection
with the forthcoming reform of the administrative judiciary, there is an
idea that the two-tier character of administrative proceedings should
be eliminated completely, like Austria did. We believe that this should
not be applied as a general rule, but as an exception. Namely, in the case
if discretionary administrative acts, this would practically remove the
possibility of reviewing their expediency. Secondly, the administrative
court(s) would practically come into a position in which they would
essentially do the job of the administration, which is not the purpose of
the judicial reviw of the administration activity.
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HOCYACKe 3amTuTe, nopehamwem Opoja ympaBHOCYACKUX
VIHCTaHLY, YIIPaBHUX CYAOBa U CYAMja, jaBdajy ce ABa M-
Tamwa. Hajipe, TO je ONMpaBAAHOCT MpoLIVpema IpeaMeTa
YIIPaBHOT CIIOPa, Y OAHOCY Ha KPYT aKaTa HaBeAEHNX Y YA. 3
3YC. C 063upom Aa je HoBu 3YT1 mpommpuo nojam ynpas-
He CTBapy Ha CBe BPCTe YIIPABHOT TIOCTYIIaka Y M0jeAHaY-
HUM CUTYaLyjaMa, IIOCPEAHO Cy OHa Beh yBeAeHa y cucTeM
yIIpaBHOCYACKe 3amTurte. TuMe ce noBehaBa 00uM mocaa
YIIPaBHOT CYAQ KBAAUTATMBHO (300T pa3AMYUTOCTU U TPO-
HIMpera Kpyra nuTama 0 KojyMa ce OAAYYYje YIIPaBHUM aK-
TVIMa) ¥ KBaHTUTaTUBHO (oBehaBa ce Opoj ynpaBHuX aKa-
Ta IIPOTUB KOjUX CE MOYXKE BOAUTU yripaBHu criop). OAroBop
Ha APYTY AMAEMY, A AU Ou Tpebaao obaBe3aTy ympaBHE
CYAOBE AQ OAAYYY)jY M O 3aXTeBMMa 32 HAKHAAY IITETE MPU-
yuibeHe (He)uuiberbeM OpraHa yIpaBe, TaKO AQ TO HE OCTa-
He orpaHyMyeHa MOTYhHOCT, 1 TO y Be3u ca CBUMM BpCTaMa
YIIpaBHOT ITOCTYIIabha, 0M10 O IOTBPAAH, aKO YIIPaBHU CY-
AOBIU AOOUjy HEOIIXOAHE MSYACKE U MaTepujasHe pecypce.
Haume, xapa yTBpAM HE3aKOHUTOCT YIIPaBHOT MTOCTYIIakha,
YIIpaBHU CYA OAAYYYje O TOTOBO CBMM NUTambMMa OMTHUM
32 OAAYKY O HAKHaAV IPUYMbeHe TeTe (IPOTUBIPABHOCT
u WTeTHUK).'”! YiyhuBamwe Ty)X1olla Ha ITapHUYHY MOCTY-
IIaK IIPEACTaBAAAO OU 32 Iera, TY’KEHOT U CYACKU CUCTEM
ryouTaK BpeMeHa 1 MaTepujaAHUX CPEACTABA, 8 TO O1 3HAT-
HO CMambMAO U ePUKACHOCT CYACKOT crcTema.'*

101 Tom MpPMAMKOM, YIIPDAaBHU CYA YTBPAU, MAM je TO U3 IPUPOAE TIPeAMe-
Ta OUYEBMAHO, AA YIIPABHO ITOCTYTakbe IPEACTaBoA IITETHY PaAIY, U
IbVIXOBY Y3POYHO-IIOCACAMYHY Be3y Ca IITeTOM. Y TUM CUTyauujama
0CTaje caMO Ad Ce OAPeAM U3HOC NIPUYMIbeHe IITeTe, ITO I PEAOBHU
CYAOBU YMHE HaAarameM BellTadyerba.

102 AeramHuje 0 oBuM murawuma, A. Muaosanosuh u B. Llyuuh, ,,Pedopma

ynpaBHor cyAcTBa’, Ipasru wusoi, 6p. 10/2016, Tom II, ctp. 151-164.
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remove many errors in their implementation and reduce the
number of administrative disputes.”

In connection with the need to provide effective admin-
istrative court protection, and to increase the number of ad-
ministrative court instances, administrative courts and judges,
two questions emerge. The first pertains to how justified the
broadening of the subject matter of the administrative dispute
is, in relation to the set of acts listed in Art. 3 of the ADA. Since
the new APA has broadened the term “administrative matter”
to include all types of administrative action in individual situa-
tions, they have already been indirectly introduced in the sys-
tem of administrative court protection. This increases the vol-
ume of work of the administrative court in terms of quality (as
a result of differences and greater scope of issues which are de-
cided by administrative acts) and in terms of quantity (there is
an increase in the number of administrative acts against which
the administrative dispute can be held). The response to the
second question - whether the administrative courts should be
obliged to decide on requests for the payment of compensation
for damage inflicted through the (in)action of the administra-
tive authority, preventing it from remaining a limited possibili-
ty, where this should apply to all types of administrative action
- would be affirmative if the administrative courts get the nec-
essary human and material resources. Namely, once it deter-
mines illegality in the administrative action, the administrative
court decides on nearly all issues of importance for a decision
on the payment of damages (illegality and wrongdoer).'® Refer-

99
100

Ibid, pp. 201-204.

On this occasion, the administrative court determines, or it is obvious
from the nature of the case, that the administrative action represents
a prejudicial action and the causality with the damage. In these situ-
ations, the only thing to do is to determine the amount of damages,
which ordinary courts do by ordering expert examinations.
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IIpeTniocTaBKe 3a AEAOTBOPHY YIIPAaBHOCYACKY 3allTH-
Ty Cy IPAaBMAHO IIOCTAB/bEH ITPeAMeT YIIPABHOT CIopa, KojU
o0e30ebhyje MOTIyHy 3aLITUTY MpaBa U MPaBHUX MHTepeca
rpabaHa 1 BUXOBUX OpraHu3alyja, Kao U jaBHOT MHTepe-
ca OA He3aKOHUTMX (He)aKTMBHOCTH ympase. VcToBpeme-
HO, YIIpaBHU CIIOp He OU CMeo Aa (HeOpaBAaHO) ycriopasa
peaAnsauujy LiyvbeBa OpraHa yrpase U CTBapa MpOCTOp 3a
IpeKopayerme POKOBa 3a cyhemwe y pasyMHOM poky. To 1moA-
pasymeBa u nornyHy yckaabenoct 3YII-a u 3YC-a, xoju
Ou Mopaau Aa ce 3ajeAHO M3pabyjy 1 yCBajajy, 3aKOHa Koju
ypebyjy mocebHe ympaBHe obaactu ca 3YII-om, y3 yBa-
)KaBamwe HEOIXOAHVX CIeLMUYHOCTY He CaMO Y MOTAEAY
YIIPaBHOT MOCTYIIKA HETO U YIPaBHOT CIopa,'® mpaBuAHO
IIOCTaB/oEHY OPraHM3alMjy M PaCIOAEAYy HAAAEKHOCTU
y OKBUpY YIIPaBHOI CYACTBa, OAroBapajyhu 0poj cyauja,
CreLjaAr3alLyjy 10 YIIpaBHUM 00AACTHIMA, EAIMVHVCAHE
HeorpaHumyeHe MOryhHOCTM moOHMIITaBama M Bpahamwa
IpeAMeTa IPBOCTENIEHOM OPraHy y yIPaBHOM IIOCTYIIKY,
OAHOCHO PEA€BAaHTHOM OPraHy yIpaBe Yy YIIPaBHOM CIIODY.

103 Hmp. y moraepy npuBpeMeHMX Mepa Koje Cy IIpMMepeHe 3a pelliaBambe
CIIOpOBA Y TOj YIIpaBHOj 00AacTy.
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ring the plaintiff to the civil litigation proceedings would be a
waste of time and money both for the plaintiff and for the judi-
cial system, and would also considerably reduce the efficiency
of the judicial system.'*!

A prerequisite for an effective administrative court
protection is the correctly identified subject matter of the
administrative dispute, which ensures a full protection of
rights and legal interests of citizens and their organizations
and of the public interest from the illegal (in)activity of the
administration. At the same time, the administrative dispute
should not (unduly) slow down the realization of goals of the
administrative authorities and create a space for the violation
of deadlines for a trial within reasonable time. This includes
a full harmonization between the APA and the ADA, which
should be drafted and adopted together, and between legal
acts which regulate special areas of administrative law and
the APA, taking into account the necessary specific features,
not only those pertaining to the administrative procedure
but also pertaining to the administrative dispute,'® correct-
ly set organization and division of competences within the
administrative judiciary, appropriate number of judges, spe-
cialization according to administrative areas, elimination of
the possibility of limitless quashing and returning of cases to
the first-instance authority in the administrative procedure,
or to the relevant administrative authority in the administra-
tive dispute.

101 For more details on these issues, D. Milovanovi¢ and V. Cuci¢,
»Reforma upravnog sudstva “, Pravnui Zivot, No. 10, Vol. II, Association
of Jurists of Serbia, Belgrade, 2016, pp. 151-164,

102 E.g., as regards provisional measures that are suited to the resolution

of disputes in this administrative field.
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ITAABA IV

[TOCTYITAK
PEITABAA
YITPABHM X

CTTOPOBA
Byk Llyyult

Oga raaBa nocseheta je MpoLeCHOM IOAOXajy CTpaHa-
Ka y ynpaBHOM criopy. OHO Hajipe o0yxBaTa nuTatbe IpaB-
HIIX M3BOpa IIpaBMAA YIPaBHOCYACKOT ITOCTYIIKA, C MOCe0-
HMM OCBPTOM Ha NUTalbe OAHOCA MIPaBMAA 3aKOHA KOjU Cy
ypebuBaaM nocTynax peiaBama yIIpaBHOT CIIOpa Ca 3aK0-
HUMa Koju cy ypebuBaau mapHuynu (rpabaHcku Ccyackm)
HOCTYIIaK. 3aTUM CAE€AM pasMarpare MojMa, BPCTa, MOAO-
XKaja 1 MpoLjeCHe PaBHOIPABHOCTY CTPaHAKa y YIPaBHOM
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CHAPTER IV

THE PROCEDURE
OF RESOLUTION OF
ADMINISTRATIVE
DISPUTES
Vuk Cucic

This Chapter is dedicated to the procedural position of
parties in the administrative dispute (the administrative judi-
ciary procedure, contentieux administratif). First of all, it will
focus on the sources of law of the rules of the administrative
court procedure, laying a special stress on the relation between
the rules provided by laws regulating the administrative dis-
pute resolution process and those provided by laws regulating
the civil litigation. The notion, position and procedural equal-

*AyTop je aoueHT IlpaBHor daxyareTa YHuBepsurera y beorpaay.

*AyTop je poueHT ITpaBHOr daxyareTa YHuBepaureta y beorpaay.

VYauia kaesa Muaouia, oko 1945. roaute
ussop: Vcropujcku apxus beorpasa
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Street of Knez Milos, around 1945
source: Historical Archives of Belgrade
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criopy. HakoH Tora poaasu Ha pep muTame yTBphuBama
YMEHVYHOT CTala, NMoceOHO oppepbe O ycMeHoj pac-
IpaBU U OAHOCY IIpeMa YMeHNYHOM CTamwy yTBpheHoM
y TIOCTYIIKY AOHOILIeha OCIIOpeHOr akTa. Ilurame op 3Ha-
Yaja 3a 3alITUTY IIpaBa ¥ MHTepeca CTpaHaka je MoryhHocT
oapebuBama NpUBpeMeHMX Mepa, OAAaramba M3BpILIEHha
pelllera 1 MpUBpPeMeEHOr ypehuBama yrpaBHe CTBapu OA
CTpaHe HapAeXHOr cypa. Hajsaa, mpoujecHr moAo»kaj cTpa-
HaKa, I0CEOHO TYKMOLIA, 3aBUCK U OA TIPABMAQ O CHOLIIEHY
TPOLIKOBA MOCTYIIKA.

HaBepeHe LjeAMHe uMHe MO3aMK KOju OCAMKaBa Ipa-
BUYHOCT cybhera y ynmpaBHOM CIIOpY.

1. IlpaBHu U3BOpU NpaBMAa YIIPABHOCYACKOT
IMOCTYIKa

1.1. HacTanak npaBuAa ynpaBHOCYACKOT
MOCTYIKA

Ynpasuu criop y CpOuju je oa cBOr HacTaHKa Ouo
ypebeH AMpeKTHuM, MMCaHUM M3BOPMMA IIPaBa, TO jeCT
IIPOIMMCYMA YCTAaBHOTI, 3aKOHCKOI, a Y oppeheHum nepu-
OAMMaA U IIOA3AKOHCKOT paHra. Kao HajpaHuje cTBOpeHoO,
(dpaHIyCKO yIIpaBHO CYACTBO IPEACTABAAAO je, Y MabOj
Ay Behoj mepy, y3op 3a cTBapamwe U PasBoj YIIPaBHOT
CIopa y CBUMM 3eMdaMa KOHTMHeHTaAHe EBporie, ykmy-
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ity of the parties to the administrative dispute will be reviewed
thereafter. This will be followed by the issue of determination
of facts, with a particular focus on the provisions on oral hear-
ing and relation towards the facts established in the process of
adoption of the challenged act. An issue of importance for the
protection of the parties’ rights and interests is the possibility
of imposing provisional measures, delaying the enforcement
of decisions and ensuring a provisional settlement of an ad-
ministrative matter by the competent court. Finally, the pro-
cedural position of the parties, particularly the plaintiff, de-
pends, inter alia, on the rules regulating the payment of the
costs of proceedings.

These areas make up a mosaic that reflects the fairness
of administrative court proceedings.

1. Sources of Law of Administrative Court
Proceedings

1.1. Creation of the Rules of Administrative
Court Proceedings

Since the very beginning, administrative disputes in Serbia
have been regulated by direct, written sources of law, i.e. by the
constitutional and statutory legislation, and in some periods
even by by-laws. Having been created the first, the French ad-
ministrative judiciary represented, to a greater or lesser extent,
a model for the creation and development of the administrative



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

gyjyhu CpOujy.' JeAHa 0A HEroBuX 3Ha4ajHUjMX KapakKTe-
PUCTHUKA jecTe CYACKO CTBapame IpaBMAQ YIPABHOCYA-
CKOT TOCTYIKa.” YIIPKOC TOME, Y CPIICKOM YIIPaBHOM CIIO-
PY OHO je U30CTaAo.

Aannao Aanuh HaBoAM IpuMep y KojeM cMaTpa Aa
je ApkaBHM caBeT "IIOCTYNAO Y HEKY PYKY IPeTOpCKu.’
Haume, Ha camMOM MOYeTKy CBOr papa Ap’kaBHM caBeT
CTBOPMO je TEPMUH U TI0jaM HeypeAHe kaabe. Y NmpBuM
rOAMHaMa CBOT papa Ap’kaBHHU caBeT je kaabe y3 Koje
HUCY IPUAOXKEHAa MUHUCTAPCKA pellierba 0A0aLnBao 300r
HeHapAeKHOCTU. OA 1880. roAiHe OH ITOYMibe TaKBe >KaA-
Oe Aa 0pAOMja* Kao HeypeaHe, MaKo 3a TO HUje OMAO OCHOBA
y 3aKOHy O IIOCAOBHOM peAy V Ap’kKaBHOM caBeTy oA 5.
oktobpa 1870. ropune.”

O petamyma pasBoja ynpaBHor cyacTBa y Opaniryckoj Bup. CreBaH
CarapuH, YiipasHo cygciliso, iLosogom ciioioguuirbuye paga ApmasHoi
cageitia 1839-1939, Ap>xaBHa mwtammnapuja, beorpaa 1940, ctp. 11-

71; Byk Llyuuh, "®paHiycko ynpaBHO CyACTBO: BeanyaHcTBeHO AeA0
¢dpaHuycke ucropuje’; IpasHu wusoii, 10/2013, ctp. 283-302.

To npaBMAO BaXXMAO je 0A HAaCcTaHKa yIPaBHOT criopa y PpaHiyckoj, a
norBpheHo je 1 opaykom YcraBHor caBeta Opatifycke u3 1987. ropuHe,
Byk Liyumh, Yiipasru citop iiyHe jypucqguxyuje — Mogeru u spcitie, TTpas-
Hu dakyaTter YHuBepsutera y beorpaay, beorpaa 2016, ctp. 102-103.
Aaunao Aauuh, Paszsuitiak agmunuciipaimiusHoi cygcimsa y Cpouju u
ociiaie cKyilveHe pacipase u3 jasHol ipasa, VI3paBauka KibV>KapHU-
na 'ene Kona, beorpap 1926, ctp. 37.

3aKOH 0 IIOCAOBHOM peAy y Ap>kaBHOM caseTy u3 1870. ropnHe ymo-
TpebnraBao je TepMuHe “opbMjarbe” U “opbaLBambe” CYIIPOTHO OA
OHOTa KaKo KaCHUju Impomnucy To unHe. ITponucupao je Aa ce xaaba
0AOMja 13 ITPOLIECHMX PA3AOra, HIIP. 300T HEHAAAEKHOCTU VAU He-
6aaroBpemenocty (4a. 40 1 42), a pa ce opbaLyje HAKOH MEPUTOPHOT
pasmarpama Kao "HeyMecHa” (HEOCHOBaHa), 3aKOH 0 HOCAOBHOM pegy y
ApwasrHom caseilly, Ap>kaBHa mrammapuja, beorpap 1870.

A. Aaunh, ctp. 36-37.
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dispute in all countries of continental Europe, including Serbia.!
One of its most important characteristics was the creation of
rules of administrative proceedings by the court,> which was,
nevertheless, absent from the Serbian administrative dispute.

Danilo Dani¢ quotes an example in which the Council of
State, in his opinion, "acted in a somewhat praetorian man-
ner”? Namely, the Council of State at the very outset created
the concept and term “irregular appeal” In the first years of its
operation, the Council of State dismissed all appeals to which
ministerial decisions had not been attached on the grounds
of lack of jurisdiction. As of 1880, it started to reject* such ap-
peals as irregular, although this was not based on the Rules of
Order at the Council of State Act of October 5, 1870.5

To learn more about the details of development of administrative
judiciary in France, see, Stevan Sagadin, Upravno sudstvo povodom
stogodisnjice rada DrZavnog saveta - 1839-1939, Drzavna $tamparija,
Belgrade, 1940, pp. 11-71, Vuk Cuci¢, "Francusko upravno sudstvo:
Velicanstveno delo Francuske istorije’, Pravni zivot, No. 10/2013,
Association of Serbian Jurists, Belgrade, pp. 283 - 302.

This rule has applied since the creation of administrative disputes in
France, and was reaffirmed by a decision of the French Constitutional
Council in 1987, Vuk Cucié, Administrativni spor pune jurisdikcije

— Modeli i vrste, Pravni fakultet Univerziteta u Beogradu, Belgrade,
2016, pp. 102-103.

Danilo Dani¢, Razvitak administrativnog sudstva u Srbiji i ostale
skupljene rasprave iz javnog prava, 1zdavacka knjizarnica Gece Kona,
Belgrade, 1926, p. 37.

The Rules of Order at the Council of State Act of 1870 used the terms
“rejection” and "dismissal” differently than the latter regulations. It
said that an appeal was to be dismissed for procedural reasons, e.g.
for the lack of jurisdiction or untimeliness (Art. 40 and 42), and that
it was to be dismissed after reviewing the merits as “inappropriate”
(unfounded), Zakon o poslovnom redu u DrZavnom savetu, Drzavna
$tamparija, Belgrade, 1870.

Danilo Dani¢, pp. 36-37. For details see Chapter V.
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Ya. 37, ct. 1 3akoHa u3 1870. raacu: ”Y cropoBuma
aAMVHUCTPATUBHUM >KaAuTes obpaha ce xkaabom cBojoM
Ha caBeT TeK OHAQ, MOLITO ce Beh AOTMYHOM MMHUCTPY
YKaAMO, M TO 32 MecCel] AQHa OA AQHA OA KaA je MUHUCIhAp-
cko peuterve tipumuo.” Aannh HaBoau caepehe: " Aok je pa-
HIje, Kao IITO CMO BMAEAH, CTajao Ha FTAEAUIITY, AQ CIIOpPa
y OILITe He MOXXe OMTM aKo pelllele MUHVCTPOBO Huje
IIOAHECEHO, Capa Mekha TO CBOje TAGAMILITE M HaAas3y, Ad
je criop moryhaH, aAu TakBe >kaA0e, IOLITO HUCY MOTIIYHE,
oAOUja Kao HeypepHe.”®

bBe3 063upa Ha TO Aa AM je TaKO M3PUYUTO HaBeAe-
HO Y OAAYKaMa Ap’KaBHOT caBeTa MAM je ped o AaHuhe-
BOM 3aKbYUKYy O IeroBOj Ipakcy, IOMEHYTO TyMaueme
He CMaTpaMO NpUXBaTmUBMUM. TakaB cTaB HMje AOIMYKU
OAP’XMB. Ap’KaTu A2 je CIIOp AO3BOMEH Y CAYUAjy Kap MU-
HJCTapCKOT pelllerha HeMa, 3HaUYMAO 01 yBohere npaBHe
3amTuTe NpotuB hyrama ympase. To Huje morao 6uTu
cAy4aj. HauMe, y TpeHYTKY Kap je CyACKa KOHTPOAQ papa
yIIpaBe yBeA€Ha Y CPIICKM IIPaBHU CUCTeM, (PaHIYCKO
IIPaBO, KOje je CAY>KMAO Kao OIIITH y30p, Beh je mo3HaBaAo
IpaBHY MHCTUTYT hyTama ynpase. Ap>kaBHu caBeT OpaH-
L[yCKe IIPY’Kao je MpaBHY 3alITUTY MPOTUB HEAKTUBHOCTU
yIlipaBe y IOCTYIIKY M3AaBama YIPaBHUX akaTa op 1864.
ropuHe.” Aa je ycTraBoTBOpAal] )KeAeo Aa oMoryhu npaBHy
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Art. 37 paragraph 1 of the 1870 Act reads as follows: “In
administrative disputes, the appellant files an appeal to the
Council only once he has already appealed to the relevant
minister, within the period of one month from the date of
receipt of the ministerial decision” Dani¢ says the following:
”While earlier, as we could see, its position was that there
could be no dispute if a ministerial decision had not been
filed, at this point it changed this position and found that a
dispute was possible, but, since such appeals were incom-
plete, it dismissed them as irregular”®

Regardless of whether the Council of State said this ex-
plicitly in its decisions or if this is just Dani¢’s conclusion on
its practice, we do not view this interpretation as acceptable.
This position is logically unsustainable. To believe that a dis-
pute is permissible without a ministerial decision would be
tantamount to the introduction of legal protection against
administrative silence. This could not be the case. Namely,
in the period when Serbia introduced the judicial review
of the administrative activity in its legal system, the French
law, which served as the general model, had already recog-
nized the legal concept of administrative silence. The French
Conseil d’Etat (Council of State) had been offering legal pro-
tection against administrative inaction in the procedure of
issuance of administrative acts since 1864.” Had the crea-
tors of the Constitution wanted to ensure legal protection

6 Ibid.

7 Mapxko Cuxuh, “TIpuMjeHa npaBHUX GUKLMja Y MHCTUTYTY 3alITUTE
rpabaHa op 1IyTwe ynipaBe’, 360pHuk pagosa XpBaiicko-(ppaHiyyckoi
apasHoi cumiiosujyma (yp. Aamup Asuanu), Criaut 2007, (95-121),
ctp. 105, dH. 42, ca HaBoheweM poaaTHe anTepatype; [Toaonwa Ko-
Bay, “Ryrame ynpase usmeby saimTure npasa cTpaHaka 1 jaBHOT UHTe-
peca’, Ilpasuu wusoid, 10/2011, (279-287), crp. 281.

6 Ibid.

7 Marko Siki¢, “Primjena pravnih fikcija u institutu zastite gradana
od $utnje uprave’; Zbornik radova Hrvatsko-francuskog pravnog
simpozijuma (ur. Damir Aviani), Split, 2007 (95-121), p. 105, footnote
42, with additional reference; Polonca Kova¢, “Cutanje uprave izmedu
zastite prava stranaka i javnog interesa’, Pravni Zivot, No. 10/2011,
Association of Serbian Jurists, Belgrade (279-287), p. 281.
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3amTUTY NpoTuB hyTawa ynpase, U3pUUMTO O TO HaBEO.
AoaaTHO, A2 je Ap>XKaBHU CaBeT ’KeAeo IIPETOPCKY, IpeLje-
AEHTHMM IIyTEM AQ YBeAe MHCTUTYT hyTama yrpase, He Ou
y TaKBMM CAy4ajeB/Ma OKOHYABaO ITOCTYIIKe Oe3 yAaXkera
y MepUTYM IIpepMeTa. AATEpHAaTMBHO, IIOMEHYTU CTaB
MOTa0 01 AQ MMa CMUCA2 A2 je Ap>KaBHU CaBeT AOIYIITAO
JKaAMOL[MMa Aa HAKHAaAHO AOCTaBe pelietbe. Tume ou Ap-
)KaBHM CaBeT yBeO HaueAO MaTepujasHe UCTUHE (MCTpaK-
HO HayeAO) y INOCTYNaK pellaBarba yNPaBHUX CIIOPOBA.
Mmnak, Ap>xaBHu caBeT Huje TO unHMO. OH je opbaumBao
(TapaLIBVM 3aKOHCKVIM PEYHMKOM - 0AOMjao) >kaa0y Oe3
MOKYIIaja AQ YTBPAM AQ A MMHMCTAPCKO pelllerhe 3a1CTa
NOCTOju AU He. TuMe je mpomylITeHa U MPUAKKA Ad ce
CYACKMM ITyTeM yBeAe HadeAo momohwu ctpanum. Tek je
3aKOH O NMOCAOBHOM peAy Y ApkaBHOM caseTy op 1902.
roAVHe® AQ0 IPaBO >KAAMOLY AQ YHOTIIYHUM >KaAOy Hak-
HAaAHMM AOCTaBAdarbeM OCIOPeHOr pelema (da. 50, cT. 1).
[ITaBuiie, UCTU IPONNC YBEO je NPaBHY 3alUTUTY NPOTUB
hyrama ynpase (ua. 50, cT. 2).

AakAe, Aa A1 ce OBA€E MOYKe TOBOPUTU O CYyACKOM CTBa-
pamy npaByMaAa YIpPaBHOCYACKOT noctymnka? Cmarpamo Aa
je oaroBop oppuuaH. Aanuh u cam objaumana Aa je y mp-
BOj AeLieHMj! CBOT papa Ap>KaBHU CaBeT YCA€A MHXEPEeHT-
HVUX MabKaBOCTU (AaBaibe MpUMaTa MOCAOBMMA aKTUBHE
yIpaBe 3a KOje je HapAA€KaH, UMibeHuLle Aa BehnHy ApkaB-
HVX CaBeTHMKA HUCY YMHVAM IIPAaBHULIY, OACYCTBA TapaH-
1jVja HE3aBMCHOCTY M HENPUCTPACHOCTHU, OMPOKpATCKe
CBECTH, KOja je TeXXMAA IIPY>Kamy NOAPIIKE MUHUCTPUMA U

8 3axoH o ypehewy ApmasHoi casemia u 3aKoH 0 HOCAOBHOM peqy Y Apwas-

HoMm caseiity, Ap>kaBHa mwtammapuja Kpasesune Cp6uje, beorpaa 1902.
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against administrative silence, they would have mentioned
this specifically. Also, had the Council of State wanted to
introduce the legal concept of administrative silence in a
praetorian manner, by setting a precedent, it would not have
ended up proceedings in such cases without deciding on the
merits. Alternatively, this position might have made sense
had the Council of State allowed the appellants to submit
the decision subsequently. The Council of State would thus
have introduced the principle of material truth (investiga-
tive principle) in the procedure of resolution of administra-
tive disputes. However, the Council of State did not do it. It
dismissed (or in the then legal vocabulary: rejected) appeals
without trying to determine whether a ministerial decision
really exists or not. The opportunity was thus missed to in-
troduce the principle of assisting a party through the court.
It was only in 1902 that the Rules of Order at the Council of
State Act® gave the right to the appellant to make the appeal
complete by submitting the disputed decision subsequently
(Art. 50, paragraph 1). Moreover, the same regulation in-
troduced the legal protection against administrative silence
(Art. 50, paragraph 2).

Can we, then, talk about the judicial development of the
rules of administrative court proceedings in this case? We
believe that the answer is no. Dani¢ himself explains that
as a result of inherent shortcomings of the Council of State
(giving precedence to the affairs of the active administration
of which it was in charge, the fact that most of its members
were not jurists, absence of the guarantees of independence

Zakon o uredenju drzavnog saveta i Zakon o poslovnom redu u
Drzavnom savetu (The Law on the Organization of the Council of State
and the Law on the Rules of Order at the Council of State), Drzavna
$tamparija Kraljevine Srbije, Belgrade, 1902.
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Cy)XaBamwy I10/,ba 3aLITUTE IIpa-
Ba rpabana’) AyTao y cBojoj
IIPaBHOj MpaKCU U OrAalia-
Bao ce HEHAAAEXHUM Y Behu-
HU CAy4YajeBa, 4aK U TaMoO TAe
Huje Tpebaro.'” He moxe ce
TOBOPDUTU O TIPETOPCKOM, TO
jeCT mpelLieAEHTHOM CTBapamwy
IPOLIECHMX IIPaBUAA YKOAUKO
OHE He IIOTOAYjy HM 3alUTUTU
IIpaBa M MHTepeca IojeAMHaLa
VI IPaBHMX AMLIQ, HUTY 3aIUTH-
TU jaBHOT MHTepeca. Pesyarar
¥ 32 )KaAMOLA U 32 MMHMCTpA
0CTao je VICTU U ca yBobhemweM
OBE€ TEPMMHOAOILKE HOBMHE.
3ampaBo je Ap)kaBHU caBeT
HAallla0 jeAHY NpEeYMLy 32 OA-
OaLyBame KaAbe 300r HeHaA-
AEXHOCTU. JeAHOCTaBHUje je
oAbaLUTY KaAOy Kao HEypeA-
HY HEro yAasuTy y NUTame A
AV je MUHNCTap 3a/CTa AOHEO
pellene VAU AQ AU je TpebaAo
Aa ra poHece. Kao mto je pe-
YeHO, OMMCAHUM MOCTYIabeM
IPOIyIITEHA je INPUAMKA AQ
ce yBeAy MHCTUTYTM hyTama
yIlipaBe, HaueAa MaTepujaAHe

9 A. Aauwuh, ctp. 30-32.
10  Ibid., ctp. 32.

3aKOoH 0 MOCAOBHOM peAy Y Ap>KaBHOM caBeTy,
IlItamnapuja Kpamesune Cpouje, 1891. roaune
u3Bop: Bubanoreka IpasHor dakyareta Yrunsepsutera y beorpaay

Rules of Order at the Council of State Act,
Printing House of the Kingdom of Serbia, 1891
source: Law Faculty Library, University of Belgrade
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and impartiality, and a bureau-
cratic mindset that gravitated
towards supporting the min-
isters and reducing the area of
citizen protection’®), its legal
practice wandered in the first
ten years and it declared itself
incompetent in the majority
of cases, even where it should
not have done so.”® We cannot
talk about the praetorian, or
precedential development of
procedural rules if they are not
beneficial to the protection of
rights and interests of individ-
uals and legal persons, or the
protection of the public inter-
est. The results, both for the
appellant and the minister, re-
mained the same even after the
introduction of the new terms.
In fact, the Council of State
found a shortcut for dismissing
appeals on the grounds of a lack
of jurisdiction. It was easier to
dismiss an appeal as irregular
than to start reviewing whether
the minister had really issued a
decision or whether he should

9 Danilo Dani¢, pp. 30-32.
10 Ibid., p. 32.
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VICTVHE ¥ HayeAa MOMOhM CTpaHLM y CPIICKM YIIPaBHU
crop.

Y nocmatpanux 150 roprHa UCTOpUje YIIPABHOT CIIO-
pa y Cpbuju, He pauyHajyhu mepmuope patHe okymaiuje
(1914-1918. n 1941-1945), cyacka KOHTpPOAa yIIpaBe Huje
OuAa ypebeHa 3aKoHOM y mepuoay oA 1945. oo 1952. ropu-
He. VICTO je BaXXMAO 1 3a IPaBMAQ YIIPABHOT MTOCTYIIKA, AU
A0 1956. ropMHe, KaA je AOHET IpBU NMOCAepPaTHU 3aKOH O
OIILITEM YIIPAaBHOM MOCTYIKY. MOTrAO OM ce TBPAUTHU AQ je
y HaBEAEHOM IIePUOAY ITOCTOjard MOTYhHOCT mpelieAeHT-
HOI' CTBapama IIpaBMAA yIPABHOI MOCTYIKa IIPUMMEHOM
3aKOHa O HEBa)KHOCTY MPaBHUX MPOMMCA AOHETUX Ipe 6.
anpuaa 1941. ropvHe 1 3a BpeMe HellpujaTesCKe OKyIa-
uuje (Caymobenu rucii @HPJ, 6p. 86/46, 105/46 u 96/47).
YA. 4 OMEHYTOI 3aKOHA IPOIJCUBAO je Ad Ce NpaBHaA
MpaBMAA CAaAP>KAHA Y 3aKOHMMA U APYTMM NPaBHUM IIPO-
MJCYMa AOHETUM Iipe 6. anipuaa 1941. ropouHe u 3a BpeMe
HelpyjaTesrCKe OKyNalyje MOry IpYMehBaTy Ha OAHOCe
Koju Hucy ypebenu Baxxehum nmpomucuma, 1 To caMo yKo-
AVIKO HUCY Yy cynpoTHocTu ca YctaBom OHPJ, ycraBuma
HapOAHUX perny0AMKa, 3aKOHMMa M OCTaAuM Baxehum
MPOMNMCUMA AOHETUM OA HAaAAEKHMUX OpraHa HOBe AprKa-
Be, KaO U ca HadyeAuMa ycTaBHOI noperka PepepaTuBHe
HapoaHe Pemy0Oauke JyrocaaBuje M HeHUX pernybAMKa,
Kao U AQ AP>KaBHM OPTaHM He MOI'y CBOja pelllerba U Apyre
aKTe 3AdCHUBAIUYU HEUOCPegHO Ha O0BUM UPABHUM UPABU-
Auma. Aakae, OpraHu yrpaBe MOTAU Cy AQ NpMMeEHe OA-
peabe mpeapaTHOr 3aKOHA O OIIITEM YIIPAaBHOM ITOCTYII-
Ky (1930) mop HaBeAeHUM YCAOBUMA.
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have issued it. As it has already been said, through the de-
scribed activities, the Council of State missed the opportu-
nity of introducing the legal concepts of administrative si-
lence, principle of material truth and principle of assistance
to a party in the Serbian administrative dispute.

In the observed 150-year history of administrative dis-
putes in Serbia, excluding the war-time occupation periods
(1914-1918 and 1941-1945), the judicial review of the public
administration was not regulated by law only in the period
between 1945 and 1952. The same applied to the rules of ad-
ministrative proceedings, but only until 1956, when the first
post-war General Administrative Procedure Act was adopt-
ed. It could be said that the rules of administrative procedure
in this period could have been created by precedent, through
the application of the Invalidity of Legal Regulations Adopt-
ed Before April 6, 1941 and during the Enemy Occupation
Act (Official Gazette of the FPRY, No. 86/1946, 105/1946
and 96/1947). Under Art. 4 of this Act, legal rules referred
to in laws and other legal regulations adopted before April
6, 1941 and during the enemy occupation could be applied
to legal relations that were not regulated by the applicable
regulations, but only if they were not in contradiction with
the Constitution of the Federative People’s Republic of Yu-
goslavia (FPRY), Constitutions of the peoples’ republics,
laws and other applicable regulations adopted by competent
authorities of the new state, and with the principles of the
constitutional order of the FPRY and its republics. By the
same token, state authorities’ decisions and other acts could
not be based directly on these legal rules. This means that
the administrative authorities could apply the provisions of
the pre-war General Administrative Procedure Act (1930)
under the above-mentioned conditions.
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Q‘J.‘mj)'. BIGCTHMA UAK 3A00BOLAMO, A4 [0 HEMY Ho-
CTYMAjy, & CHUMA 0 OBAROME, A4 My ce oK pasajy.

2 dedpyapa 1891 roa

XI. Onwta wapehowa.
Yaan 96,

ITo owome sakomy pasmarpahe ce n ime v Beorpaay
Koje SAKOHOAABOTBO YHYTH ¥ HAAAGIKHOCT Apaca Joz. Paeruk ¢,
Camera, HoCAe eTYNAKA ¥ KUBOT OBOrA aakoma, K. C. Iporek c. ».
1. Benz-Mapzoszk c. v
Yaan 07, M. 11
Axo ce mojase mojeAum: cayuajemy, s | e A

OBIM BAKOHOM Hije TpeARNhEHO, KAKO AL C6 1O wyssp OPACINNE WENATE,

paan, Apmapan Caper BARCTAH i9. A8 35 TAKBG
uajene cam Hpeuame upuBpesen TOCTYNAK. KO
BPEANTI AOK ©E RAKOHOAAEHMM [IyTem APyE

Auerap apaads,

M. Hp. Bapheawh c. . % L4

e
Hpedeadiun Munucraponme radeql,
MUMECTED WNOCTPaNLE deda, U

Hapean, SIETYRNIE MAHMET A SOiHOS,
fercpaa,
C. Mpyjuk o 0.
X1l 3ausyuan. pogglr
A-p M. B. Byjuh o, &
Yaun 98
Munucrap
lll‘"&l¢efllll1l‘i Apaiﬂlillf.ll‘ Canera Mja wapodue apuspede,

H. C. Taywawoswh o. r.
Munucrap mpsade,
M. Kp. Bbopheswh o ».

Munwerap
PUYTRALLE Dite,

Ca, Muaocasmesuh c. r.

Munmerap

UIHOBUMA A0 TP AdHa, Caper ao mersacer
a Bale 04 NeTHAecT AaHa Hpa.b. HA NpeAI0r
coamnra Munncrapekor Capera

Yaan 99.

Obaj saron cryna ¥ HUBOT O AGHA, K4 PR
TOTHHWE, n Tajsa :rpec'mje BAmEATH 3aK0H O 00

HoM pedy ¥ Apakannom Capery oa 5 Okrrofpa

HApeCEETE U EPRE. HUEID8,

Ana. Hunoamh o v

roune, Munisorap spafouiiis,
Hpenopyuyjemo conma Hamms Muue . M Jocuwosuh c.
" OBE] SUROH oﬁnap%rjy W 0 WBBpLIeLY ce

Yaan 97. 3akoHa 0 nocAOBHOM peAy, llItamnapuja Kpamesune Cpouje
u3Bop: bubanoreka INpaBHor paxyarera Yausepsurera y Beorpaay

Art. 97 of Rules of Order at the Council of State Act, Printing House of the Kingdom of Serbia, 1891
source: Law Faculty Library, University of Belgrade.

C Apyre cTpaHe, KOA YIPaBHOT CIIOpa HMje MOTAO AQ On the other hand, the rules of procedure of administra-
Aobe A0 CYACKOT cTBapama IpaBuAa MOCTyNKa Hu y me-  tive disputes could not be developed by the court even be-
puoay op 1945. a0 1952. ropuHe, jep ympaBHO CYACTBO tween 1945 and 1952, because the administrative judiciary

y TIOCMaTpaHOM NepuoAy Huje yommte moctojaso. Tapa  did notexist in this period. At the time, the country followed
ce CAeAMO COBjeTCKM MOAEA MCKiYydema CyACKe KOHTPO- the Soviet model, which ruled out the judicial review of the
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Ae 3aKOHUTOCTU papa yIpaBe. JeAHa IpaBHa KOHTPOAA
ynpaBe 01Aa je ynpasna.'!

Haj3aa, Tpeba ciomeHyTH Aa je ua. 97 3aKoHa O Io-
CAOBHOM peAyY V Ap’kaBHOM caBeTy oA 2. debpyapa 1891.
roAMHe'? caApXao OApeAOy Koja je raacuaa: “Axo ce
MojaBe IMOjeAVHM CAY4ajeBU, 32 KOje OBMM 3aKOHOM HUje
npeABUDeHO, KaKo Aa Ce IO BbUMa papu, ApXKaBHU CaBeT
BAAQCTaH je, Ad 32 TaKBe CAy4ajeBe caM ipoiuuie upuspe-
MeHU HOCILYUAK, KOjU he BpeAUTU AOK Ce 3aKOHOAQBHUM
myTeM ApyKuuje He Hapepu.” Vimak, AoCTymHa mpakca
He yKa3dyje Aa je HaBepeHa opapepba MKap ycKopuiihe-
Ha 3a IPOINNCHUBalbe MpaBMAa pelllaBaiba YIIPABHOTI CIIO-
pa. Takobe, yutrpaHa oppeaba ymyhyje Ha 3akmyyak Aa
CTBapame OIUITUX YIPaBHOIPAaBHMX (MaTepujaAHUX U
IPOLIECHMX) HOPMM TIPELIEAEHTHUM ITyTeM HUje OMAO AO-
MYLITEHO, U3y3€B M3y3eTHO U IPMBPEMEHO.

Hajzap, nmocTaBma ce murame NMPaKTUYHOT AOMeTa
OBe 0Apeabe. Ap>XKaBHU caBeT je mpema YA. 32 TOT 3aKOHa
6uo oBaamheH pa u3pabyje 3aKOHCKe IpeAAOre Ha MO3VB
Baape mAM pa pasmarpa Ipepsore Koje je IMpUIIpeMMAA
Baapa. Vimajyhu y BUAY mpupoay Tor opHOCa, Ap>KaBHU
CaBeT MMAO je CTaAHM NpUCTyn Baapau u Morao je op mwe
AQ TPaXM AQ MHULMpa NpUIIpEMY Ipomyca Koju ou ype-
AMO TaKBa MUTamwa. 10 je y mpakcu CMambUAO MOTPeOdy 3a
npuBpeMeHUM ypehemweM MocTymnka oA cTpaHe camor Ap-
YKaBHOI CaBeTa.
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legality of work of the administration. The only true control
of the administration was administrative control.'

Finally, we should observe Art. 97 of the Rules of Or-
der at the Council of State Act of February 2, 1891'?, which
says the following: "If certain cases appear, and this Law does
not envisage how to handle them, acting in such cases, the
Council of State is itself authorized to prescribe the provi-
sional procedure, which will be applicable until the legisla-
tion orders otherwise” Nevertheless, the available case-law
does not indicate that this provision has ever been used for
regulating rules on the resolution of administrative disputes.
The quoted provision also points to the conclusion that the
precedential development of the general administrative law
norms (substantive and procedural) was allowed only as an
exception and for a limited period of time.

Finally, there is the issue of practical reach of this provi-
sion. According to Article 32 of the Act, the Council of State
was authorized to draft laws at the invitation of the govern-
ment or to review draft laws prepared by the government. In
view of the nature of these relations, the Council of State had
constant access to the government and could request from it
to start preparing legislation that would regulate such issues.
In practice, this reduced the need for the provisional regula-
tion of proceedings by the Council of State itself.

11  CaaBowy6 ITonosuh, Yipasuu ciiop y iieopuju u tiparcu, 3aBop 3a
nspasame yibenrka CP Cpbuje, Beorpap 1968, ctp. 9-12.

12 3axow o itocrosHoM pegy y ApwasHom caseiity, lllTamnapuja Kpame-
BuHe Cpbuje, beorpap 1891.

11  Slavoljub Popovi¢, Administrativni spor u teoriji i praksi, Zavod za
izdavanje udzbenika SR Srbije, Belgrade, 1968, pp. 9-12.

12 Zakon o poslovnom redu u DrZavnom savetu, Stamparija Kraljevine
Srbije, Beograd, 1891.
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/13 peueHoOr Ipoyn3Aa3u Aa Cy IpaBKAa YIIPaBHOT CIIO-
pa y Cpbuju oayBek Ouaa ypeheHa 3aKOHCKMM IIyTeEM, Te
A2 O CYACKOj IpaKkcy Kao AMPEKTHOM M3BOpY IpaBa Huje
MOTAO OUTH peyn.

1.2. CxopHa npuMeHa NpaByAa NAPHUYHOT
NMOCTYNKA Y YIPAaBHOM CIIOPY

Y 3emmama common law nipaBHe TpapMLuje MOCTY-
IaK pelllaBama YIpPaBHMUX CIIOPOBa ypebeH je 3akoHMMa
Koju ypebyjy mapunynu nocrynak.” IIpumepa paayu, naxko
je EHraecka mpomucaaa OMIIMPaH CET NMpaBrAa KOjUMa ce
MOCTYIIAK pelllaBamba YIPaBHUX CIIOpoBa ypehyje Apykunje
Hero MOCTYIaK pelllaBalkba OCTAAVIX ITAPHMYHMX CIOPOBA,
Ta IpaBMAA CAAP>KaHa CY Y A€Ay 54 BbUXOBOT 3aKOHa O map-
HUYHOM NOCTYIIKY (Part 54 of the Civil Procedure Rules)."*

Y Cpbuju je, mak, ynmpaBHM CIIOp OA CBOI HaCTaHKa
ypebeH noceOGHIM 3aKOHOM, aAV 3aKOHU U APYTU IIPOIICY
KOju Cy ra ypehuBaAu HUKaA HUCY OMAY UCK/SYYMBY U3BOP
IIpaByAa TOT IIOCTYIKa. Y Mamwoj uau Behoj Mmepu oHu cy
npeABuDaAM CXOAHY (AQKA€ CarAaCHO IPUPOAU YIIPABHOT
CIIOpa) MPUMEHY NMPaBUAA MTAPHUYHOT MOCTYIIKA.

AeAaoBaro OM AOTMYHO Aa Cy 3akoHM Koju ypebyjy
yIIpaBHU CIIOP BPEMEHOM, pa3BojeM CaMOI MHCTUTYTA U
IpaKce yIPaBHOCYACKMX OpraHa IOCTAajaAll He3aBUCHUjU
Yy OAHOCY Ha IpaBMAQ MapHUYHOT MOCTYIIKA, aAM VICTVHA
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This means that the rules of administrative disputes in
Serbia have always been regulated by legislation and that the
case-law was inconceivable as a direct source of law.

1.2. Analogous Application of the Rules of Civil
Procedure in Administrative Disputes

In the countries belonging to the common law tradition,
the administrative dispute resolution process is regulated by
laws that govern civil procedure.’® For example, although the
United Kingdom has an extensive set of rules that regulate
administrative disputes differently than other civil litigation
procedures, these rules are contained in Part 54 of the Civil
Procedure Rules.'*

In Serbia, however, the administrative dispute has al-
ways been regulated by special laws, but these laws and oth-
er regulations have never been the only source of rules of
this procedure. They envisaged the analogous application of
the rules of civil procedure to a greater or lesser extent (i.e.
in accordance with the nature of administrative dispute).

It would have appeared to be logical if, in time and
through the development of this legal institute and practice of
administrative authorities, the laws regulating administrative
disputes had become more independent from the rules of civil
procedure, but, in reality, the opposite happened. The first law
regulating administrative dispute had the narrowest scope of
analogous application of the rules of civil litigation procedure.

13  Mattias Guyomar, Bertrand Seilleir, Contentieux administrative,
Dalloz, Paris 2010, p. 3.
14  AoctymHo Ha https://www.justice.gov.uk/courts/procedure-rules/civil/

rules/part54, nmpucrynmeno 17. maja 2019. ropute.
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13 Mattias Guyomar, Bertrand Seilleir, Contentieux administrative,
Dalloz, Paris, 2010, p. 3.
14 Available at https://www.justice.gov.uk/courts/procedure-rules/civil/

rules/part54, accessed on May 17, 2019.


https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part54
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part54
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part54
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part54
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je ynpaBo obpuyTa. Hajy>ku 061MM CXOAHE puMeHe mpa-
BJIAQ TAPHMYHOT MTOCTYIIKA CAAP>Ka0 je IIPBY 3aKOH KOjH je
ypebuBao ynpasuu crop.

3aKOH O TIOCAOBHOM peAy Yy ApXaBHOM caBeTy U3
1870. ropuHe mpeABubao je CXOAHY NpMMeHY IpaBMAQ
MApPHUYHOT TOCTYIKA CaMO Y ITOTA€AY HauMHA padyyHarba
POKOBa 3a MOAHOLIEe )Xarbe Ap>XaBHOM caBeTy (4A. 37,
cT. 2)."> [TorpewmHo 61 OMAO 3aKAYUUTH AQ je TO OMAa TIO-
CA€AUIIA MCLPITHOCTY HaBeAeHOr mpomuca. Hamportus,
3axkon 13 1870. ropuHe cappikao je cBera 17 yaaHoBa (YA.
35-51) xoju cy mocebHO ypebuBaaM pelaBame yIpaB-
HuX criopoBa. Pazaor Tome 61A0 je 0OACYCTBO mOTpebe 3a
IIPYMEHOM IpPaBMAA IMaPHUYHOT MOCTYIIKA YCAEA HEIpu-
3HaBamwa CTaTyca CTpaHKe kaAuouy (BuA. opemak 2.1),
npebauyBamba o6aBe3e yTBphuBamwa UMbEHUYHOT CTakbha
Ha opraHe ymnpaBe (BUA. OA€dAK 3) U TOCAEAUYHOT HEIo-
cTojama norpebe 3a ypehuBamweM 3acTynamwa CTpaHKe U
TPOLIKOBA MOCTYIIKA.

YAa. 44 3akoHa 0 Ap’KaBHOM CaBeTY U yIIPaBHUM CyAOBU-
Ma oA 12. maja 1922. ropune' ynyhyje Ha npyMeHy mapHud-
HIIX TIPAaBVMAQ Y TIOTAEAY YCAOBA 3a IIOHaBcatbe (0OHOBAEHE)
YIIPaBHOT CIIOpa IpeA Ap>KaBHUM CaBETOM U YIIPaBHUM CY-
AoBuMa. BaxkHuje oA Tora, Ya. 47 UCTOr 3aKOHA NPEABUAEO
je AoHoIIIEebe ypeabe KojoM he ce OAMKe ypeanTy, usmeby
OCTAAOT M MOCTYIAK pellaBama ymnpaBHOr cropa. Ya. 63

15  VipeHTUYHY OAPEADY CaAPKao je YA. 68, CT. 5 3aKOHa O TIOCAOBHOM
peay y ApxaBHOM caBeTy oA 2. hbebpyapa 1891. ropute.

16 3axou o ApmasHom caseiiy u yapasHum cygosuma u 3aKoH 0 ioCA0B-
HoM peqy ¥y ApmasHoM caBeiiy u YyApasHUM CYgoBuUMa Ca ipaKcom
ApmasHoi caseitia, VI3paBauko 1 Kbypkapcko npepysehe lerja Kon a.
A., beorpaa 1938.
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Under the 1870 Rules of Order at the Council of State
Act, the analogous application of civil procedure rules was
envisaged only for the calculation of deadlines for the filing
of appeals to the Council of State (Art. 37, paragraph 2)."* It
would be wrong to conclude that this was a result of the ex-
haustive nature of this regulation. On the contrary, the 1870
Act contained just 17 articles (Art. 35-51) that specifically
regulated the resolution of administrative disputes. The rea-
sons for the absence of the need to apply the rules of civil
litigation procedure lay in the failure to recognize the appel-
lant status of a party to the proceedings (see Section 2.1.), in
the transfer of the obligation to determine the facts of the
case to the administrative authorities (see Section 3.) and,
consequentially, in the absence of the need to regulate the
party representation and costs of proceedings.

Art. 44 of the Council of State and Administrative Courts
Act of May 12, 1922'¢ pointed to the implementation of civ-
il litigation rules on the requirements for the re-opening of
administrative proceedings at the Council of State and ad-
ministrative courts. More importantly, Art. 47 of the Act en-
visaged the adoption of a decree that would regulate in more
detail the procedure of resolution of administrative disputes,
inter alia. Art. 63 of the Decree on the Rules of Order at the
Council of State and Administrative Courts of September

15  The identical provision was contained in Art. 68, paragraph 5 of the
Rules of Order at the Council of State Act of February 2, 1891.

16  Zakon o Drzavnom savetu i upravnim sudovima i Zakon o poslovnom
redu u Drzavnom savetu i upravnim sudovima sa praksom Drzavnog
saveta, 1zdavacko i knjizarsko preduzeée Geca Kon a. d., Belgrade, 1938.
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Ypeabe 0 TOCAOBHOM peAy Y Ap>KaBHOM CaBeTy U YIIPaBHUM
cyaoBMMa 0A 5. cemrembpa 1922. ropune'” mpepBubao je
caepehe: ”Y cBUM cAydajeBUMA, KOju 3aKOHOM O Ap>KaBHOM
caBeTy U YIIpaBHMM CYAOBMMA HIUCY NpeABubeHy, umahe ce
AHANOIHO UpUMerbUBAliL OAHOCHU TIPOIVICY 3aKOHA O CYA-
CKOj OpraHusauujy, ipaliaHckom HOCHLy Ky Vi TIPaBUAHUKY
3a IIOCAOBaK€ PEAOBHMX CYAOBA. 3aKOH O IOCAOBHOM PEAY
y Ap>KaBHOM CaBeTy U YIIPaBHUM CYAOBMMA 04 1929. roau-
He,'® KOjuM je YKMHYTa HaBeAeHa ypeADa, Y UA. 58 capprkao je
VICTOBETHY OAP€eADY, Y3 A0AaTak Aa he ce HaBepaeHM Tporicu
MPUMEMBATY CXOAHO (aHAAOTHO) ”AO M3jeAHaueha 3aKOHO-
AABCTBa y OBOM IOTA€AY. YIIPKOC TaKBOM ONTVMMU3MY, CBU
3aKOHU KOjy Cy HAKOH Tora ypehyBaAu yrpaBHU CIIOp, YKoY-
qyjyhu u Basxehu 3axoH o ynpaBHuM criopoBuma (CaymcoeHu
iracHuk PC, 6p. 111/09) (y Aamem Tekcty: 3YC) cappskaan
Cy 0ApeAOy, KOjoM ce Ha OILITY HauMH yIyhyje Ha CXOAHY
IpUMeHY 3aKOHa Koju ypebyje mapHM4HM MOCTyMaK. Aakae,
YIIpaBHM CIIOp y CPIICKOM IIpaBy, Kao IOCe0aH CYACKU IIO-
CTYIaK, HUKaA HMje AOCTUIao IIyHY CAMOCTAAHOCT Y OAHO-
cy Ha rpabaHcku cyacku nocrymnak. Camo nopebemwe o61uma
3akoHa 0 mapHUYHOM NOCTYNKY (Caymobenu iracHux PC,
op. 72/11, 49/13, 74/13, 55/14 n 87/18) (mpexo 500 4aaHo-
Ba) 1 3YC (79 uaaHOBa) yKasyje y KOjeM CTeIleHy ce IIOTOHbU
ocAama Ha NpBU. YuTaBe 06AaCTY CYACKOT ITOCTYIIKA HUCY
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5, 19227 envisaged the following: "All cases which are not
regulated by the Council of State and Administrative Courts
Act are subject to the analogous application of the relevant
provisions of the Court Organization Act, Civil Procedure
and Rules of Operation of Regular Courts” Art. 58 of the
1929 Rules of Order at the Council of State and Adminis-
trative Courts Act,'® which abolished the above-mentioned
Decree, contained the identical provision, saying in contin-
uation that these provisions would be applied analogously
"by the time that the legislation is harmonized in this re-
spect” Despite this optimism, all the subsequent laws that
regulated administrative dispute, including the current Ad-
ministrative Disputes Act (Official Gazette of the RS, No.
111/2009) (hereinafter referred to as: ADA) contained a
provision with a general reference to the analogous appli-
cation of the law regulating civil procedure. This means that
the administrative dispute, as a separate court procedure,
has never become fully independent from the civil litigation
procedure in the Serbian law. A mere comparison between
the scope of the Civil Procedure Act (Official Gazette of the
RS, No. 72/2011, 49/2013, 74/2013, 55/2014 and 87/2018)
(more than 500 articles) and the ADA (79 articles) shows the
extent in which the latter relies on the former. ADA fails to
regulate entire areas of court procedure, e.g. the exclusion

17  3axou o ApmasHom caseiiy u YUpasHum cygosuma ca Ypegbom o tio-
CAOBHOM pegy y ApmaBHOM caseilly u yapasHum cygosuma, Vl3paBauka
kwpkapHula lene Kona, beorpap 1927.

18  3axon o dlocroBHOM pegy y Ap#aBHOM CaBeLy u YiUpasHUuM Cygosuma

ca usmeHama u gouyHama og 29. geyembpa 1929. iogure ca upakcom
ApwasHoi caseitia u yipasHux cygosa, VIzpaBauka KwbipkapHuua leie
Komna, beorpap 1930.
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17  Zakon o Drzavnom savetu i upravnim sudovima sa Uredbom o
poslovnom redu u Drzavnom savetu i upravnim sudovima, lzdavacka
knjizarnica Gece Kona, Belgrade, 1927.

18  Zakon o poslovnom redu u Drzavnom savetu i upravnim sudovima

sa izmenama i dopunama od 29. decembra 1929. godine sa praksom
Drzavnog saveta i upravnih sudova, 1zdavacka knjizarnica Gece Kona,
Beograd, 1930.
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ypebene 3YC-om, npumMepa paay, UCKibyuerbe U u3y3sehe cy-
AVja, 3aCTyIabe CTPAHAKA, je3UK IIOCTYIIKA, PauyyHawe po-
KOBQ, AOCTaBMatbe MMIMCMeHA 1 pa3MaTpabe CIICA, TPOLIKO-
BY IIOCTYIIKA, TpaBHA IOMON, OAp>KaBak€e IPOLIECHE AUC-
LIMIIAVIHE, TIPEKUA U 3aCTOj MOCTYIIKA, AOKa3HMU ITOCTYIaK.
Yak n y obaactuma ypehennm 3YC-om petanHuje ypehemwe
YUMIEHO je OCAatbarbeM Ha CXOAHY ITPMMeEHY IpaBKAa Hap-
HUYHOT ITOCTYIKa."”

2. CTpaHKe y yIpaBHOM CIIOPY

CrpaHke y yIpaBHOM CIOPY Cy TY>KMAQL, TY>XeHU U
3aMHTepecoBaHo Aule. Vnax, yaumajyhm y 063up aa Hucy
CBU OAYBEK MMAAM IIOAO>K3j CTPAHKe Y MOCTYIIKY, HUTY I10-
MEHYTe Ha3MBe, IPaBUAHMj€e je TOBOPUTHU O CYDjEKTY KOju
ocCIIopaBa aKT yIpaBe, AOHOCHOL[Y aKTa yIpaBe 1 cybjeKTy
4YMj1 MHTEPeC je OCTaB/»ale OCIIOPEHOr aKTa Ha CHa3M!.
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and exemption of judges, representation of parties, language
of the proceedings, calculation of deadlines, documents de-
livery and examination of case files, costs of proceedings,
legal assistance, maintenance of the procedural discipline,
temporary and permanent suspension of proceedings and
evidentiary procedure. Even the areas that are regulated by
ADA are regulated in more detail by relying on the analo-
gous application of the rules of civil procedure.”

2. Parties in the Administrative Dispute

The parties in the administrative dispute are the plain-
tiff, defendant and interested party. However, given that not
all of them had always been parties to the proceedings or
had these names, it would be better to refer to them as to the
person (natural or legal) challenging an administrative act,
the issuer of an administrative act and the person that has an
interest in having the challenged act remain in effect.

19  Bua. Bepa Bauuh, 3opan Tomuh, Komenitiap 3axona o yipasHum ciio-
posuma ca cygckom upakcom, Cayxoern auct COPJ, Beorpaa 1985,
crp. 182-186; 30ja ITonosuh, ,CxoaHa mprMeHa 3aKoHa O ITapHUY-
HOM IIOCTYIIKY Y YIIPaBHOM crIopy*, BuaitieH cygcke tipakce BpxosHoi
cyga Cpbuje (yp. A. CanjerrueBuh), 6p. 2/2005, Intermex, Beorpaa
(506-527), pooctynHo Ha https://www.vk.sud.rs/sites/default/files/
files/Bilteni/VrhovniSud/Bilten%202005-2.pdf, npucrynseno 30. maja
2019. ropuHe; ITaBea Jonau, "CxoAHa IIPMMeHA HEKMX OAPEAOU HOBOT
3aKoHa 0 MAPHMYHOM IOCTYIIKY Y YIIPaBHUM CIIOpOBUMA’, buitieH
Bpxosnoi kacayuoroi cyga (yp. C. AHppejeBuh), 6p. 3/2012, Intermex,
Beorpap (429-444).
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19 V. Vera Baci¢, Zoran Tomi¢, Komentar Zakona o Administrative
Disputes sa sudskom praksom, Official Gazette of the SFRY, Belgrade,
1985, pp. 182-186; Zoja Popovi¢, ,Shodna primena Zakona o
parni¢nom postupku u upravnom sporu®, Bilten sudske prakse
Vrhovnog suda Srbije (ur. D. Slijepéevi¢), No. 2/2005, Intermex,
Belgrade (506-527), available at https://www.vk.sud.rs/sites/default/
files/files/Bilteni/VrhovniSud/Bilten%202005-2.pdf, accessed on May
30, 2019; Pavel Jonas, "Shodna primena nekih odredbi novog Zakona
o parni¢nom postupku u upravnim sporovima’, Bilten Vrhovnog
kasacionog suda (ur. S. Andrejevic), No. 3/2012, Intermex, Belgrade
(429-444).


https://www.vk.sud.rs/sites/default/files/files/Bilteni/VrhovniSud/Bilten%202005-2.pdf
https://www.vk.sud.rs/sites/default/files/files/Bilteni/VrhovniSud/Bilten%202005-2.pdf
https://www.vk.sud.rs/sites/default/files/files/Bilteni/VrhovniSud/Bilten%202005-2.pdf
https://www.vk.sud.rs/sites/default/files/files/Bilteni/VrhovniSud/Bilten%202005-2.pdf
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2.1. YBobemwe u cTuijame paBHONIPaBHOCTY
aKTUBHO A€TUTUMIMCAaHe CTPaHKe y
YIIPpaBHOM CHIOPY

CybjexT Koju ocropaBa aKT y IIEpMOAY HaCTaHKa
YIIPAaBHOCYACKE 3alUTHUTE HMje MMAO IIOAOXK3j CTPAHKe y
ynpaBHOM cropy. TakBo CTame TpPajaAo je Ay>Ke 0 IMoAa
Beka (1869-1922). VMnak, oHo Huje O6uAao aHaxpono. Ha-
IIPOTUB, CAEAVIAO je TOKOBE TaAallllber pa3Boja yIpaBHOT
CYACTBa y APYTUMM eBPOIICKMM Ap>XKaBaMma. HaBeauMo camo
npumMep EHraecke y Kojoj ce cMaTpaAo A2 CTPAaHKa MOXe
MOAHETH TY)XOY 32 3alITUTY CBOjUX CYDjeKTMBHUX IpaBa
(Ha MpUMep, Aa TPKU HAKHAAY LLITETE), AAU AQ IOHUILTA-
Balbe aKTa ylpaBe MOXKe TPaKUTU CaMO Yy MMe MOHapXa.
IIpeamMeTu Cy 4ak pasAMYUTO MMEHOBAHU. Y IPBUM CAY-
YajeBMMa CIIOPOBU Cy O3HAYaBaHU IPE3VIMEHOM TY>KUO-
11a ¥ Ha3MBOM TY)XeHOT opraHa (rpumepa paau, Smith v.
Ministry of Finance), AOK je y IOTOBYM CTajaAa O3HaKa Ad
ce criop BoAu y ume MoHapxa (oppepannua “"R”). CrpaHka
je A0 Kpaja 16. Beka MopaAa Aa AoOuje 0A0Opere MOHap-
Xa Aa Tpaxu, u3Mehy oCTaAOr, MOHMINTaBabe YIIPaBHOT
akTa.”® Ilako je 0A TaA MPOIIAO BUIIIE OA YETUPU BEKA, YaK
1 AQHAC, KaA TY>XMAAL] HECIIOPHO MIMa MTOAOXAj CTPaHKe Y
YIIpaBHOM CIIOpPYy M CBa IIpOLieCHa IpaBa Koja U TYXXeHH,
CIIOPOBMU Y KOjMIMa Ce TIOAHOCH TY)K0a 3a IIOHMIIITA]j YIIpaB-
HOT aKTa CaAp>ke OAPEAHMITY ITpeMa K0joj ce TY>X0a IOA-
HOCM Y UMe MoHapxa. Tako, ymecto Smith v. Ministry of
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2.1. Introducing and Granting Equality to a
Party with an Active Locus Standi in an
Administrative Dispute

In the period of introduction of the administrative court
protection, a person challenging an act did not have the po-
sition of a party to the administrative proceedings. This re-
mained the case for more than half a century (1869-1922),
but was not anachronous. On the contrary, it followed in the
footsteps of other European countries and the development
of their administrative judiciary. In England, for example, a
party could bring an action to protect its subjective rights
(e.g. to request the payment of damages), but a request for
the annulment of an administrative act could be filed only
on behalf of the monarch. These cases even had different
names. The former’s designation consisted of the family
name of the plaintiff and the name of the sued authority (e.
g., Smith v. Ministry of Finance), while the latter’s designa-
tion showed that the proceedings were being held on behalf
of the monarch (designation "R”). Until the late 16™ century,
a party had to get the monarch’s approval to request, among
other things, the annulment of an administrative act.*® Al-
though more than four centuries have passed since, even
today, when a plaintiff is indisputably a party to adminis-
trative proceedings and has the same procedural rights as
the defendant, disputes involving an application to annul an
administrative act contain a designation according to which
the action is filed on behalf of the monarch. So, instead of

20  William Wade, Christopher Forsyth, Administrative Law, 9™ edition,
Oxford University Press, Oxford 2004, p. 591.
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20  William Wade, Christopher Forsyth, Administrative Law, 9" edition,
Oxford University Press, 2004, p. 591.
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Finance, ctoju R. (on the application of Smith) v. Ministry
of Finance.*

IIpBOOKTHO Ce TPaBHO CPEACTBO KOjUM Ce YIIPaBHU
aKT OCIIOpaBao npep Ap>XKaBHUM CaBETOM 3BaAO KaAba.
CAeACTBEHO, TOAHOCHMAALL je O3HayaBaH Kao >XaAMAalj
("KaauTen’). Y HaBEAEHOM CAY4Yajy Ba’KMAO je IPaBMAO
nomen est omen, 6apeM y CMUCAY AQ TO AuLie (y IOYeTKy
camo pusMIKo, a 3aTUM U MPABHO) HUje OMAO MCTO LITO
Yl TYKMAQLL Y TaAalllbeM (MapHUYHOM) U AQHAILIHEM CYA-
CKOM NOCTynKy. Huje nMaAo yak Hu npoljecHa npasa Koja
AQHAC MMa >XaAuAal y IOCTYNKY MHCTaHLMIOHE yIIpaBHe
KOHTpOAe ympase. 3akoH u3 1870. ropMHe >kaAuoLy Aaje
CaMO jeAHO INPOLIECHO MPaBO — IMpaBo Aa Oyae obaBer-
TEH O MICXOAY IIOCTYIIKA M TO CAMO Y CAYYajy KaA je lberosa
)aaba opbaueHa nAu opbujeHa. [TpaBo pa Oyae obaBew-
TEH OA CTpaHe caMor ApP>KaBHOT CaBeTa O YCBajarby >KaAbe
ctuye Tek 3akoHoM u3 1891. ropune (ua. 82, ct. 1). [Ipema
3akoHy u3 1870. ropuHe, TO je UMHMO MMHUCTAp, U3AQ-
BambeM HOBOT pellera KaAUOLY.

’KaAmaal HM Ha Koju HAUMH HUje y4eCcTBOBAO y IIO-
cTynky npea Ap>xaBHuM caseToM. [Ipema 3akony us 1870.
TOAVHE, He CIIOMMIbe Ce MOTYRHOCT A2 OH YCMEHO MAU
MCMEHO TPYXU AOAQTHA IOjallilbeha U AOIYHe CBOjUX
3axTeBa U TBpAWMU. 3aKOH U3 1891. ropouHe mocpeaHo je
yBeo MOTYhHOCT Aa >KaAuAal] OyAe cacAylIaH Ha HEKY OA
OKOAHOCTMU KOje Cy A€O UMbeHNYHOTI CTama, TMMe LITO je
y 4A. 72, cT. 1 m uA. 81, cT. 1 otBOpHMO MoryhHocT pAa Ap-
>KaBHM CaBeT IIPeKO MMHUCTPA YMjU aKT Ce OCIIopaBa MAU
APYTOI OpraHa MCIIMTa CBEAOKe, NIpMOaBy MCIIpaBe VAU
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Smith v. Ministry of Finance, the designation says R. (on the
application of Smith) v. Ministry of Finance.”

At the outset, the name of the legal remedy used for
challenging an administrative act at the Council of State was
the appeal. Consequently, the applicant was called the appel-
lant. The nomen est omen rule that was applied in this case
meant, if nothing else, that this person (initially only a nat-
ural person and subsequently also a legal entity) was differ-
ent than the plaintiff in the then (litigation) and modern-day
court proceedings. This person did not even have the same
procedural rights as the appellant in the process of internal
administrative control of the administration today. The 1870
Act gives only one procedural right to the appellant — the
right to be notified about the outcome of the proceedings,
but only in the case of rejection or dismissal of his appeal.
The appellant got the right to be notified by the Council of
State about the upholding of the appeal in the 1891 Law (Art.
82, paragraph 1). According to the 1870 Act, this was done
by the minister, by issuing a new decision to the appellant.

The appellant did not participate in any way in the pro-
ceedings before the Council of State. The 1870 Act made no
mention of giving the appellant the opportunity to provide
additional clarification and to supplement his demands and
claims verbally or in writing. The 1891 Act, in Art. 72 par-
agraph 1 and Art. 81 paragraph 1, indirectly introduced the
possibility of examining the appellant about some circum-
stances that constituted a part of the establishment of facts,
by enabling the Council of State, acting through the minis-
ter whose act is challenged or another authority, to examine

21  Timothy Endicott, Administrative Law, 2" edition, Oxford University

Press, Oxford 2011, p. 41.
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21  Timothy Endicott, Administrative Law, 2™ edition, Oxford University

Press, Oxford, 2011, p. 41.



150 TOAMHA YITPABHOT CITOPA Y CPBUJM 1869-2019

U3BpIIM A0AaTHA mcnuTuBamwa ("Aocaebemwa’) mpeamera,
yKmyuyjyhy, 6apeM Teopujcku M AOAQTHO VCIUTHBAE
Kaanoua. 3akoH u3 1902. ropuHe, Kao LITO je pedeHo,
MPOLIECHUM IIPaBMMa >KaAMOLla AOAQje TIPABO Ad YIOTIIY-
HYI )KaAOy HaKHaAHVIM AOCTaBMdAbEM OCIIOPEHOT pellerha
V1 AQ Y TOM IIOTAEAY OYA€ ITOYYeH OA CTpaHe Ap>KaBHOT ca-
BeTa (4A. 50, cT. 1) AaBambeM HaBeAEHUX MPaBa >KAAUOLY Y
YIIPaBHOM CIIOpYy MIIaK He CMaTpaMO AOCe3ameM CTaTyca
CTpaHKe y IOCTYIIKY.

VIcTMHCKM TIOAO’K3j CTpaHKe y MOCTYIKY Aulie Koje
OCIiopaBa aKT yNpaBe CTM4e TeK 3aKOHOM O Ap’kaBHOM
CaBeTy U YIIPAaBHMM CYAOBMMa 0A 12. maja 1922. ropnne u
YpeaboM 0 TOCAOBHOM peAy Y Ap>XKaBHOM CaBeTY U yIIpaB-
HUM CYAOBMMa 0A 5. cenrrembpa 1922. ropune. Tapa ctuye
HajBa>KHMja IIPOL|ECHA IIpaBa - AA y4eCTBYje Y YCMEHOj pac-
npaBu (YA. 25 3aKOHa), Urje OAP’KaBatbe 3aBUCH OA HEroBe
BO/bE, AA Ce U3jalllibaBa O HABOAMMA TYKMOLA U Adje ApyTe
usjaBe (4. 36 1 39 Ypeabe), Kao u Aa OyAe 3aCTYIIaHO OA
cTpaHe apBokara (4A. 31 3akoHa). YIIpKoC TOMe, jolI YBeK
He AOAa3U AO MOTIIYHOI M3jeAHayaBama MPABHOI IIOAO-
Xaja Ty>Xuola 1 Ty)KeHor. Aazo Koctuh HaBopM pa mpema
4A. 35 3akoHa u3 1922. ropute ”[y]mpaBHa BAACT HE MOXe
ouTy ocybeHa Ha HAKHaAY CYACKMX TPOLIKOBA, AOK TY)KeH!
Moke” (BUIle O TOME BUA. OAe/AK 5).2

Koctuh xao pAopaTHM mpumep HejeAHAKONPaBHOCTU
CTpaHaKa y YIPaBHOM CIIOPY BUAM 1 TO ILITO TY>KeHa yIpaB-
Ha BAACT 'YyTAQBHOM caMa YTBpDyje uMbeHMYHO CTaimbe’,
Mucaehy Ha IpeTesKHO OAAYUYMBab-€ CyAQ HA OCHOBY UMHbe-
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witnesses, obtain documents or conduct additional exami-
nations in the case, also including, at least in theory, the ad-
ditional examination of the appellant. The 1902 Act, as it has
been said, gave other procedural rights to the appellant - the
right to complete the appeal by subsequently submitting the
challenged decision and the right to be instructed thereof
by the Council of State (Art. 50, paragraph 1). The fact that
the appellant was granted these rights in the administrative
dispute does not mean, however, that he was given the status
of a party to the proceedings.

The person challenging an administrative act really be-
came a party to the proceedings only after the adoption of the
Council of State and Administrative Courts Act on May 12,
1922 and the Decree on the Rules of Order at the Council of
State and Administrative Courts of September 5, 1922. This
is where this person gained its most important procedural
right — to participate in the oral hearing (Art. 25 of the Act),
the holding of which depended on his will, to state his po-
sition on the plaintift’s claims and provide other statements
(Art. 36 and 39 of the Decree), as well as to be represented by
an attorney (Art. 31 of the Act). However, the legal positions
of the plaintiff and the defendant had not become completely
equal yet. Lazo Kosti¢ said that according to Art. 35 of the
1922 Act ”[a]dministrative authorities cannot be ordered in
the judgment to pay the costs of the court proceedings, while
the defendant can” (to read more about this see Section 5.).2

Kosti¢ quoted the fact that the sued administrative au-
thority "mainly establishes the facts on its own” as another
example of the parties’ inequality in the administrative dis-

22 Aaso Koctuh, Cabpana gera —gpyiu iwiom - AGMUHUCTAPATRUBHO GHpa-

80, 3UTIC CPC, beorpapa 2000, cTp. 709.
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22 Lazo Kosti¢, Sabrana dela — Drugi tom - Administrativno pravo, ZIPS

SRS, Beograd, 2000, p. 709.
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HUYHOT CTama yTBpheHor y ynpaBHoOM nocTynky.” He mo-
YKEMO Ce CAOXKUTH Ca HABEAEHOM OLIEHOM 3aTO IITO je ped O
KapaKTepMCTULY YIIPAaBHOT CIIOPa HEPACKUAMBO IIOBE3aHOj
ca ’beroBOM IIPaBHOM NpUPoAoM. He Mo>ke ce OpaHuTy cTaB
A2 VM Y TOM TIOTA€AY Tpeba TEeXXUTH NAEAAY jeAHAKOIIPABHO-
CTU CTPaHAKa Koja Ce jaB/da Yy MAPHUYHOM NOCTYNKy. Hau-
Me, TAaPHUYHOM MOCTYIIKY He IIPETXOAM ITOCTYIabe OpraHa
APYyTe TpaHe jaBHe BAACTH, Kao IITO je CAY4Yaj y YIIPaBHOM
criopy. Vako ce HasuBa TY>XO0OM, IIPaBHO CPEACTBO KOjUM
Ce 3aIl0uMIbe YIIPaBHY CIIOP MPEeACTaBda IMIPABHY A€K, A He
3axTeB KOjUM Ce IPBU IyT MHMULMPA IIPAaBHO OAAYYMBaH-€
y Aatoj (y)rpaBHOj cTBapy. CriounTaBaTy yIipaBHOM CIIOPY
TO ILITO yIpaBHA BAACT IMPETXOAHO YTBphyje unmeHNYHO
CTame y YIPaBHOM IIOCTYIKY OMAO OM jeAHaKo 3aMepamby
ApPyrocTerneHoM (KaAOeHOM) MapHMYHOM IIOCTYIIKY ILITO
MY IIPETXOAV YTBphUBambe UMIbEHNYHOT CTamlba 0A CTpaHe
IIPBOCTeIEHOT cyAa. Ped je 0 opcTymamy oa naeana “jeaHa-
Koctu opyxja’ (equality of arms), Koje je Hemoryhe oTkAo-
HUTY Y YIIPAaBHOM CIIODY.

CraBa CMO A2 je MICTMHCKY paBHOIPAaBHOCT CTpaHaKa
y ynpaBHOM criopy AoHeo Tek Bakehu 3YC 2009. ropute.
HberoBu nperxopnuiit poonetu 1952, 1965, 1977. u 1996.
rOAVHE® IMpPOMNCHBAaAM Cy AQ Y YIPaBHOM CIIOpy CBaka
CTpaHKa CHOCH CBOje TpolukoBe. HejeaHake moryhHoctu y
IIOTA€AY CHOILIEHA TPOLIKOBA KBAAUTETHOT IIPABHOT 3aCTY-

23 Ibid.

24 3akoH o ynpaBHuM criopoBuma, Caymbenu rucii ®HPJ, 6p. 23/52; 3a-
KOH 0 yrpaBHUM criopoBuma, Caymbenu ruciti COPJ, 6p. 21/65; 3akoH
o ynpaBHuM criopoBuma, Caywcbenu ruciti COPJ, 6p. 4/77 n Caymberu
Aucii CPJ, 6p. 27/92, 31/93 n 24/94; 3aKoH 0 YIIpaBHUM CIIOPOBUMA,
Caymobenu aucia CPJ, 6p. 49/96.
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pute, referring to the fact that the court mostly based their
decisions on the facts established in administrative proceed-
ings.” We have to disagree with this assessment because this
characteristic of the administrative dispute is inextricably
linked with its legal nature. We cannot defend the position
that efforts should be made in this respect, too, to achieve the
ideal of equality of the parties encountered in civil litigation.
Namely, unlike in the case of the administrative dispute, civil
litigations are not preceded by the activities of an authority of
the other branch of power. Although its name is lawsuit, the
legal tool which initiates an administrative dispute is a legal
remedy, rather than a motion which for the first time initiates
adjudication in the given administrative law matter. Criticiz-
ing the administrative dispute for the fact that the administra-
tive authorities had previously established facts in the admin-
istrative proceedings would be tantamount to criticizing the
second-instance (appellate) civil litigation for being preced-
ed by the first-instance proceedings in which facts had been
established. This is a departure from the ideal of equality of
arms, which has to exist in the administrative dispute.

We believe that the true equality of the parties in the ad-
ministrative dispute was introduced only in 2009, when the
currently applicable ADA was adopted. According to the pre-
vious laws, adopted in 1952, 1965, 1977. and 1996,** each par-
ty in the administrative dispute bore its own costs. Inequality

23 Ibid.

24 The Administrative Disputes Act, Official Gazette of the FPRY, No.
23/1952; The Administrative Disputes Act, Official Gazette of the
SFRY, No. 21/65; The Administrative Disputes Act, Official Gazette of
the SFRY, No. 4/77, Official Gazette of the FRY, No. 27/92, No. 31/93
and No. 24/94; The Administrative Disputes Act, Official Gazette of
the FRY, No. 49/96.
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nama 1M3Mehy Ty>XeHor, KOju MO>Ke aHI'a)KOBaTy KaKoO COII-
CTBEHO IIPaBHMYKM 00Pa30BaHO 0COO/E, TAKO U HAAAEXKHO
IIPaBOOPAHMAALITBO, U TY)XMOLIA, KOjI MOPa AQ CHOCH aA-
BOKATCKe TPOLIKOBE YaK ¥ Y CAY4Yajy ycrexa (Buile o ToMme
BUA. OAEMAK 5), Y3DOKOBAAQ je CAAP)KMHCKY HejeAHaKOCT
CTpaHakKa y MocTyIKy. To je OTKAOWEHO 0ApeAdOM YA. 67
3YC-a 1 CXOAHOM NpUMEHOM 3aKOHa O MAPHUYHOM IIO-
cTynky (4a. 74 3YC), Te je capa Mmoryhe Aa TyXuaaii y cAy-
4ajy ycIiexa y Copy HAaAOKHaAM TPOLIKOBE 3aCTyINamba.

2.2. CTpaHayka CHOCOOHOCT ¥ CTpaHa4yKa
AeruTUManyja Ty>Knouna

CrpaHauka CIIOCOOHOCT UM CTpaHayka AeruTuMalyja
TY>KIOLIA Y YIIPAaBHOM CIIOPY LIMPEHM CYy TOKOM BpeMeHa.
3akoH u3 1870. ropMHe IpPU3HABAO je MPaBO Ha IOAHO-
iee >karbe camo pusnukum ("ipuBaTHUM”) AULIMMA (YA.
35). Beh 3akon u3 1891. roprHe KCTO AOMYIITA U IPABHUM
("MopaaHuM”) Auumma (4A. 66). 3akoH u3 1902. ropuHe
AOA3je Ha AUCTY IMOTEHLMjaAHMX JKaAuAaLa 1 [AaBHY KOH-
TpoAY.” ” Ap>KaBHOM CaBeTY )KaAbe Mory mopHocutu (...): L.
I'raBHa KOHTpoOAA y ume Apicase, aKko je yKazoM KaKaB Ap-
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regarding the payment of costs of good legal representation
between the defendant, who could engage his own legally ed-
ucated staff as well as the competent state attorney’s office,
and the plaintiff, who had to pay the attorney’s costs even in
the case of success (to learn more about this, see Section 5.),
resulted in a substantial inequality of parties to the proceed-
ings. This was removed by Art. 67 of the ADA and through
the analogous application of the Civil Litigation Act (Art. 74
of the ADA), which means that now, if the plaintiff succeeds
in the dispute, s/he can reimburse the costs of representation.

2.2. The Plaintiff’s Capacity to be a Party and
Right to Bring a Lawsuit

The plaintift’s capacity to be a party and right to bring a
lawsuit in the administrative dispute became broader over
time. The 1870 Act recognized the right to an appeal only to
natural ("private”) persons (Art. 35). The 1891 Act, howev-
er, allowed this also to legal entities (Art. 66). The 1902 Act
adds the Chief Control to the list of potential appellants.?
"Appeals may be filed to the Council of State by (...): I. the
Chief Control on behalf of the State, if a financial interest of

25  T'AaBHa KOHTPOAA je MMaAa BULIECTPYKY YAOT'Y Y KOHTPOAM YIIpaBe.
Buaa je noMohHy opraH mapaaMeHTa, HaA3MpaAa je paj yIpase, Io-
ceOHO M3BpLIaBalbe APXKaBHOT ¥ CAMOYIIpaBHUX OylieTa, a y oppebe-
HUM CUTYalijaMa IOCTyIaAa je 1 Kao pauyHcku cyA, A. Kocruh, ctp.
190-191; AeramHo o I'aaBHOj KOHTpOAH, BUA. Hukoaa Crjenanosuh,
Onwitia iWleopuja o irasHOj KoHilporu KpawesuHe Jyiocaasuje: ¢ Ha-
POHUTLUM 003UpOM HA Hieopujy tiogee gpMaBHUxX PyHKYUja u upuH-
yui ogeie BAaciiiu, VI3paBauko u Kiypkapcko npeaysehe Ierja Kow a.
A., beorpaa 1938.
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25  The Chief Control had a multiple role in the control of administration.
It was an auxiliary authority of parliament, supervised the
administrative activity, particularly the enforcement of the state and
local budgets, and in some situations it also acted as a court of audits,
Lazo Kosti¢, pp. 190-191. For the Chief Control in detail, see Nikola
Stjepanovi¢, Opsta teorija o glavnoj kontroli Kraljevine Jugoslavije:

s narocitim obzirom na teoriju podele drzavnih funkcija i princip
podele vlasti, Izdavacko i knjizarsko preduzeée Geca Kon A. D., 1938,
Belgrade.
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YKaBHU MaiiepujaiHu uHiliepec oBpeheH KOpUCT mojeAn-
Haua” (4A. 48). CMaTpaMo Aa ce TMe U Aamde He CHAA3U ca
TepeHa CTBapHe CTpaHauke Aerntumauuje (legitimatio ad
causam).”® Haume, xaaba ce mopAHOCHU Y uMe Ap>kaBe, Kao
IPaBHOT' AML]A U IITUTE Ce HeHU MaTepujaAHM VHTEPeCu.
['AaBHa KOHTpPOAQ Ce Ty jaBda Kao 3aKOHOM oppebeHu 3a-
CTYNHUK Ap’kaBe y criopy. Aakae, Kao ¥ CBaKO APYro IpaB-
HO AMLie, Ap>kaBa IITUTK CBOja IpaBa U IIpaBHE MHTEpPeCe.
IMpakca Ap>kaBHOr caBeTa MOTBphyje HABEAEHO CXBaTaibe
opAyKoM 6p. 40029 us 1926. roprHe, npemMa Kojoj “I'aaBHa
KOHTPOAQ HeMa AeruTHMALMjy 3a TYXXOy aKko He IOCTOju
IIOBpeAQ MaTepPUjaAHOT MHTEpeca Ap)KaBe Y KOPUCT IIOje-
AvHLA?” VIHTepecaHTHO je Aa Ap>XKaBHM CaBeT OCTaje mpu
HaBeAEHOM TyMauely YIIPKOC IIPOMEHY KOjy AOHOCK 3aKOH
u3 1922. ropuHe (4. 21), nmpema Kojem: “Ako je moBpebeH
3aKOH Y KOPUCT IMOjeAMHAL]d YKa30M MAM MUHUCTAPCKUM
peliereM, OHAQ Ce Y MMe APJKaBe jaBnda Kao TY>KMAAL] KOA
Ap>xaBHor caBeTta [aaBHa KoHTpoAa!” VcTa oppeada je mpo-
I1CaAQ A2 TIpeA YIIPAaBHUM CYAOBMMA YIIPAaBHE aKTe KOjuMa
je moBpeheH 3aKOH y KOPUCT MojeAMHALId OCITOpaBajy “Ha-
pountu opranu” Koje oppebyje munuctap ¢unancuja. To
CY Y mpakcu 6MAM opranu GUMHAHCHjCKUX AUpeKLyja.?
CraB o crpaHaukoj aerntumauuju [AaBHe KOHTpoAe
Metba ce 1932. ropuHe (opayka 0p. 5520): "V cama moBpeaa
3aKOHa Y KOPUCT IOjeAMHLIa 0e3 HaHOIemha MaTepujaAHe
mTeTe Ap>KaBu Adje [AaBHOj KOHTPOAM AerMTUMAaLVjy 3a
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the state has been violated and individuals have benefited
from it” (Art. 48). We believe that this still falls within the
realm of the real standing to sue (legitimatio ad causam).*
Namely, the appeal is filed on behalf of the state as a legal
entity and protects its financial interests. The Chief Control
appears as a legally appointed representative of the state in
the dispute. Therefore, like any other legal entity, the state
protects its rights and legal interests. This view is confirmed
by the Council of State jurisprudence, specifically by its
decision No. 40029 of 1926, according to which the "Chief
Control does not have the standing to sue if there has been
no violation of the state’s financial interest from which an in-
dividual has benefitted”” Interestingly, the Council of State
maintains this interpretation despite the change introduced
by the 1922 Act (Art. 21), according to which: ”If a law has
been violated by a decree or ministerial decision and indi-
viduals have benefitted from it, the Chief Control appears
as the plaintiff at the Council of State on behalf of the state”
Under the same provision, “special authorities” appointed
by the minister of finance challenged the administrative acts
that violated the law in favor of individuals. In practice, these
were the authorities of financial directorates.?

The position on the Chief Control’s standing to sue
changed in 1932 (Decision No. 5520): "The very violation
of a law in favor of an individual, even if no financial dam-
age has been caused to the state, gives the Chief Control the

26 O mojmy cTBapHe AerutuMauyje BuA. bopusoje ITosuuh, Komenitiap
3akoHa o tapHuuHom Hociiyiky, IlpaBHu dakyaTeT YHUBep3uTeTa y
Beorpaay - Cay>x6enn raacuuk, beorpap 2009, ctp. 178.

27  A.Koctuh, cTp. 706.

28  Ibid.

26  For the legal concept of the real standing to sue, see Borivoje Pozni¢,
Komentar Zakona o parni¢nom postupku, Pravni fakultet Univerziteta
u Beogradu, Sluzbeni glasnik, Belgrade, 2009, p. 178.

27  Lazo Kosti¢, p. 706.

28  Ibid.
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TYX0y.” Op TOT TPEHYTKa MOXKEMO TOBOPUTHU O IMPOLIEC-
HOj CTpaHauKoj AerutuMauuju (legitimatio ad processum),*
rAe [AaBHa KOHTpPOAQ IIOAHOCU TY>KOY paau 3aiTuTe 00jex-
TUBHE 3aKOHUTOCTY, 2 HEe MMOBMHCKMX IIpaBa U MHTepeca
ApkaBe. 3aHMMMDUB je U CTaB Ap>KaBHOT caBeTa M3peyeH
y oaAyLm 6p. 281212 u3 1927. ropuHe, Aa “TaaBHa KOHTPO-
AQ HEMa AeTUTMMALjy 32 TY>KOY aKo je YIpaBHUM aKTOM
noBpebheH 3akoH Ha wTeTy nojeanHua* Koctuh usBopn
3aK/Y4yaK M3 HAaBEACHOT CTaBa AA je Y CAy4YajeBUMa y KOju-
Ma je aKTOM yIpaBe MCTOBpeMeHO MoBpeheH 3aKoH M Ha
IITETY MOjEeAVHLIA U Ha LITETY Ap>KaBe, CaMo IOTOWYU 6110
oBAaurheH Aa mopHece TYX0Y.*> ¥ 0ACYCTBY mM3puunTe 3a-
KOHCKe 3a0paHe, TAKBO TyMayele CMaTpaMo HETaYHVM. Y3
TO HaM A€Ayje CYBULIHMM U wTeTHUM. Hanme, Tymauerse je
CYBUIIIHO 3aTO LITO je MaAO BepOBaTHO Aa 6u [AaBHa KOH-
TPOAQ Y TAKBOj CUTYaLMjyi TIOAHEAQ TY>KOY Ipe He3aA0BOb-
Hor nojepuHua. ITojeanHal 61 cBakako MMao Behy MoTu-
Balijy 3a Hallapambe aKTa U 3aIITUTY COTICTBEHMX IIpaBa U
VIHTEpEeCa, a U HajBepoBaTHMje O 3a aKkT ca3Hao npe [AaBHe
KOHTpOAe (Hajuelrhe 61 TO 6MAa AMIIA KOjUMa Ce aKT AO-
CTaBAda) U Ipe OU TI0YeAM AQ MY TeKY POKOBU 3a U3jaBol-
Bame TyX0e. C Apyre cTpaHe, OIMCAHO TyMayemwe je 61A0
VI LITETHO, jep je MCKmyuuBaAo MoryhHocTt pa u ['aaBHa
KOHTPOAA M3Hece HOBe TY)XOeHe ocHOBe KopucTehu cBoje
KamaluTeTe, 3aMalllHlje 0A OHUX Koje y Hajsehem Opojy
CAy4ajeBa Ioceayje nojeauHail. Tume je yckpaheH kBaauter
YIIPaBHOCYACKE KOHTPOAE.
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standing to sue”” From that moment on, we can talk about
the procedural legal standing (legitimatio ad processum),*
where the Chief Control brings a lawsuit in order to protect
the objective legality, rather than the state’s pecuniary rights
and interests. Another interesting position is that of the
Council of State referred to in its 1927 decision No. 281212,
under which the "Chief Control does not have the standing
to sue if an administrative act has violated the law to the
prejudice of an individual”*' Based on this position, Kosti¢
concluded that whenever an administrative act simultane-
ously violated the law to the prejudice of an individual and
to the prejudice of the state, only the latter was authorized
to bring a lawsuit.?* Since there is no explicit legal prohibi-
tion, we regard this interpretation as incorrect. Moreover, it
seems to be redundant and prejudicial. It is redundant be-
cause it is very unlikely that in such a situation, the Chief
Control would submit a lawsuit sooner than the dissatisfied
individual. The individual would certainly be more motivat-
ed to challenge the act and to protect his/her own rights and
interests, would most likely find out about the act before the
Chief Control (this would most frequently be the person on
whom the act was served) and the deadlines for bringing
an action would start sooner. On the other hand, the de-
scribed interpretation was also prejudicial, because it ruled
out the possibility that the Chief Control might present new
grounds for a lawsuit using its capacity, which is greater than
that possessed by individuals in the majority of cases. This
deprived them of the quality of administrative court control.

29  Ibid.

30  bB.Ilosuuh, cTp. 181-182.
31  A.Koctuh, cTp. 706.

32  Ibid.

154

29  Ibid.

30  Borivoje Pozni¢, pp. 181-182.
31 Lazo Kosti¢, p. 706.

32 Ibid.
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3aKoHM AOHETM HAaKOH Apyror cCBeTCKOI paTa pas-
ABOjUAM CY 3aLITUTY MMOBMHCKMX MHTEpeca jaBHOIIPAaBHMX
€HTUTETa, KOjy Cy BpILIMAA HaAAeXHa (jaBHa) mpaBobOpa-
HUAQIITBA, OA 3ALUTUTE 00jeKTMBHE 3aKOHUTOCTH, KOja je
CTaBAEHA Y 3aAaTaKa HAAASKHMM jaBHUM TY)KMAAIITBMMA.

Hakon 1952. ropuHe 3aK0oHM 0 yIIpaBHUM CIIOPOBMMA IIPO-
IIVIPYjy CTPaHAYKy CIHOCOOHOCT M CTPaHAUKy AETMTUMALAy
TY>KUOLIA. Y TIOTA€AY CTpPaHauKe CIIOCOOHOCTH AOIIYIITA Ce AQ
TY>KUAQL] OyA€ M OpraHK3aLija, Hace/de VAU APyTa IPyTIa AULIA,
KOj1 HEMajy CBOjCTBO IpaBHOT Anija. CTpaHauka AerMTuMaLyja
MPOILVPEHA je AaBabeM IIPaBa CUHAVMKAAHMM OpraHu3alyjama
A2 OCIIOPaBajy aKT KOjUM CMATPajy Ad Cy HOBpeheH! IpaBo VAU
Ha 3aKOHY 3aCHOBAHM VIHTEPEC HVXOBOT YAaHa (4A. 13 3akoHa
0 YIIpaBHVM CIIOpoBUMa 13 1977. ropuHe).

2.3. Ty>)keHu U 3aMHTepeCcOBaHO AULIe

Ty>KeHU y yIIpaBHOM CIIOPY OAYBEK je 010 AOHOCHAALL
aKTa, KOoju ce HamaAa. Vnak, "y mpBuM noyvewnyma aAMUHK-
CTPaTUBHOT CYACTBA, HYje YIIpaBHA BAAQCT TpeTMpaHa Ipo-
CTO Kao cTpaHka Beh MHOro noBosHuje u bonve’** Kpuru-
Kyjyhu npoliecHy HepaBHOIIPaBHOCT CTPaHaKa y IIEPUOAY
HaCTaHKa YIIPaBHOT CIIOPA, JeAVHEK ITOCTYIIKE IpeA YIpaB-
HUM CYAOBMMA y KOj/IMa CTPaHKe HUCY OVA€ paBHOIIpaBHE
O3HayaBa Kao jeAHOCTPaHO yIpaBHO nmpasocyhe.**
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The laws adopted after World War II separated the pro-
tection of pecuniary interests of public law entities, which
was implemented by the competent (public) attorneys’ of-
fices, from the protection of objective legality, with which
competent public prosecutors’ offices were tasked.

The laws on administrative disputes adopted after 1952
increased the plaintiff’s capacity to be a party and right to
bring a lawsuit. As regards the capacity to be a party, the
plaintiff may be an organization, settlement or another
group of people who do not have the capacity of a legal en-
tity. The right to file a lawsuit was expanded by giving trade
unions the right to challenge an act which, in their opinion,
has violated the right or legally-based interest of their mem-
ber (Art. 13 of the Administrative Disputes Act of 1977).

2.3. Defendant and Interested Party

The defendant in an administrative dispute has always
been the issuer of the challenged act. However, "in the earli-
est years of administrative judiciary, administrative authori-
ties were not treated as a party, but in a much more favorable
and better way.?® Criticizing the procedural inequality of the
parties in the period when the administrative dispute was
created, Jelinek described administrative court proceedings
with unequal parties as unilateral administrative judiciary.**

33 Taxo uctuue Koctuh, ynyhyjyhu na craBose Llanob6unuja (Guido
Zanobini, Corso di diritto amministrativo, Vol. 11, 1937), HaBepeHO
npema A. Koctuh, str. 709.

34 Walter Jellinek, Verwaltungsrecht, 1931, HaBeaeno npema A. Koctuh,

str. 709.
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33 This is what Kosti¢ says, referring to Zanobini’s positions (Guido
Zanobini, Corso di diritto amministrativo, Vol. 11, 1937), quote
according to Lazo Kosti¢, p. 709.

34 Walter Jellinek, Verwaltungsrecht, 1931, quote according to Lazo Kostic,

p. 709.
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Koauxo je moAoskaj <aAuola y TpPeHYTKy yBoDhema
ynpaBHor cropa y Cpbuju 0MO HENOBOMaH, TOAVIKO je
yIpaBHa BAacT Omaa mpoiecHo ¢aBopusoBaHa. Haume,
npeMa 3akoHy 13 1870. ropvHe opAyKe Ap>KaBHOT caBe-
Ta HUCY O1Ae 0OaBesyjyhe 3a MMHNMCTpe, a BUXOBO U3BP-
IIetbe 3aBUCHAO je OA TIOAUTUYKE BO/bo€ M3BPIIHE BAACTHU. >
Aa 61 ce yomiiTe AOLIAO AO OAAYKE O OCHOBAHOCTM >KaA-
Oe, Ap>XaBHM CaBeT MOpAo je BUIIECTPYKO MCTpajaBaTu y
CBOM IIPOTMB/AEY CTaBY MUHUCTPA AQ j€ HEeroBO pellere
3akoHuTO. Hajmpe je 0AbOp cacTaBmeH 0OA ABa CaBETHMKA
(4a. 38) MOpao Aa 3ay3Me CTaB AQ je MMHMCTAPCKO pellere
HE3aKOHUTO, U AQ NIPU TaKBOM CTaBY OCTaHE HAaKOH yCMe-
Hor objaibea MUHKCTPA (YA. 42, cT. 3-5). HakoH Tora 6u
CBU YAQHOBU AP>KaBHOT CaBeTa Y3€AU y IIpeTpec IIpeAMeT-
HY cTBap. AKO 01 3ay3eAM CTaB Aa je pelllelbe HE3aKOHUTO,
M03BaAM OM MUHUCTPA AQ TIPYKU objaiitbera (da. 44). Ako
U TOCAe ofjalibera MMHUCTPA Ap)KaBHM CaBeT CMarpa
AQ je pelleme He3aKOHUTO, OHAQ je AOTUYHOM MUHUCTPY
AaBao IMUCMeHe NpyuMeAde y Kojuma 01 MMEeHOBAo 3aKOH
Koju je peuretbeM noBpeben (ua. 46). MuHuCTap KOjuU He
npuxBara ctaB CaBeTa OM 3aTMM AaBao CBOje KOHTpaap-
rymenTe ("poTuBnpumer6e”), a ako CaBeT 1 Aame OCTaHe
IIPM CBOM MUILIAbEHY, MMHUCTAp OV IIOHOBO M3peKao CBOje
pellielbe 1 HaBeOo 3aKOHE U TIOOYA€e Ha KojuMa Ce OHO 3aCHM-
Ba. AKO IocAe cBera 1 Ap’kaBHU CaBeT I MMHUCTap OCTaHy
IIPY CBOjUM CTAaBOBMMA, MUHMCTAp M3HOCU MUTAME IIpeA
Munucrapcku caBeT. Ako MMHUCTapCKy caBeT MPUXBATU
CXBaTame MUHUCTPA, "OHAQ he 3axTeBaTu Aa Ce 3aKOH MPOo-
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When the administrative dispute was introduced in
Serbia, administrative authorities were treated very fa-
vorably, while the appellant was treated very unfavorably.
Namely, under the 1870 Act, the Council of State decisions
were not binding for the ministers, and their enforcement
depended on the political will of executive authorities.*® In
order to secure a decision on the merits of an appeal, the
Council of State had to be very persistent in opposing the
ministers’ position that their decisions were lawful. First of
all, a committee made up of two councilors (Art. 38) had to
take the position that the ministerial decision was unlawful
and to maintain this position after the verbal explanation of
the minister (Art. 42, paragraph 3-5). After that, all mem-
bers of the Council of State reviewed the matter at hand. If
they took the position that the decision was unlawful, they
would call the minister to provide an explanation (Art. 44).
If, after the minister’s explanation, the Council of State still
believed that the decision was unlawful, it submitted its
written objections to the minister, quoting the law which
the decision had violated (Art. 46). The minister who dis-
agreed with the Council’s position would then provide his
counter-arguments, and if the Council maintained its opin-
ion, the minister would issue his decision again, quoting
the laws and motives on which it was based. If after all this,
both the Council of State and the minister maintained their
respective positions, the minister presented the issue to the
Ministerial Council. If the Ministerial Council accepted the
minister’s view, "it will request that the law be interpreted”

35 Mako cy npema YcTaBy u3 1869. ropuHe pelema Ap>KaBHOT caBeTa
61aa KoHayHa 1 0OaBe3yjyha 3a MunucTpe, 3akoHoM U3 1870. ropuHe

TO je u3aMemweHo, C. Carapus, cTp. 181-182.
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35  Although under the 1869 Constitution, the decisions of the Council of
State were final and binding for the ministers, the 1870 Act changed

this, Stevan Sagadin, pp. 181-182.
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Tymaun” (4A. 48).3¢ Aannh objairbaBa MpakTUIHE UMITAK-
KalLije MocAeAtbe 0ApeADe HaBoaehu pa “Kako je 06aBe3HO
TyMayelbe 3aKOHa 10 YCTaBy MPUITAAAAO CAMO 3aKOHOAAB-
HOj BAAaCTH, TO Ce Ha Taj HaYMH, pellemnhe aAMUHUCTPATUB-
HJX CIIOPOBA OAAAraAo Tako pehm y 6eckpajHoct.” 3ako-
HOAABHY BAACT Cy mnpema 4A. 54 YcraBa us 1869. ropune
BpiumAK HapoapHa ckymirTuna u KHes.?®

Aaxae, y "peckakamwy IpernoHa’ IOTpeOHOM 3a yT-
BphuBamwe HE3AaKOHUTOCTY OCIIOPEHOT MUHUCTAPCKOT pe-
mewa, Ap>XaBHM caBeT TpebaAo je Aa OCTaHe IPYU CBOM
CTaBY YIIPKOC YETVPY ITyTa jACHO M3PEYEHOM IIPOTUBAEILY
MMHMCTPA. Y3 CBe TO, KPajibll CyAMja YIIPABHOT CIIOpa HUje
O0uo ApXaBHM caBeT, Beh BpX M3BpIIHE U 3aKOHOAABHE
BAACTM — MuHucTapcku caBeT, HapopHa CKymHiuTuHa 1
mwed Ap>kaBe. MMHUCTAp je Y OMAO KOM TPEHYTKY MOTao
A& IpUXBaTK CTaHOBUILTE Ap>KaBHOr caBeta (01A0 0AOO-
pa, 6MAO IIA€HyMa) U AOHECE HOBO pelllee CarAacHO kbe-
TOBMM YIIYTMMa, aAU Ce, C 0031poM Ha (PaKTUUYKy HEMO-
ryhHOCT Aa ce MUHUCTap Ha TaKBO MOCTYIake MPUHYAY,
IIOCTaB/»AAO NUTae BepoBaTHONE TaKBOI ICXOAQ U HbeTro-
Be MoTuBauyje. Cse je mopcehaao Ha via gratiae (myT Mu-
AOCTH), @ He Ha MCTUHCKY CIIO/HY IIPaBHY KOHTPOAY paAa
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(Art. 48).*° Dani¢ explained the practical implications of
the last provision, saying that "since, according to the Con-
stitution, only legislative authorities could give the binding
interpretation of the law, the resolution of the administra-
tive dispute was thus, in fact, delayed forever”” The legis-
lative power was vested in the National Assembly and the
Prince, according to Art. 54 of the 1869 Constitution.®®

So, while it was ”jumping hurdles” that stood in the way
of determining that the challenged ministerial decision was
unlawful, the Council of State was supposed to maintain its
position despite the minister’s opposition clearly expressed on
four occasions. On top of that, the ultimate arbiter of the ad-
ministrative dispute was not the Council of State, but the top
executive and legislative authorities — the Ministerial Coun-
cil, the National Assembly and the head of state. The minis-
ter could at any moment accept the position of the Council
of State (expressed either by the committee or by the plenary
session) and issue a new decision in accordance with its in-
structions, but, since the minister could not really be forced to
comply, the likelihood of such an outcome and the minister’s
motivation were called into question. Everything was reminis-
cent of via gratiae (gracious protection), rather than the true

36 ~ MUHUCTapCKU CaBeT 3aAP>KA0 je 3HAUajHy YAOTY Y YIIPAaBHOM CIIOPY
IIPOTHUB yKasa (omuTyx akara) u mpema 3akony u3 1902. roaune. Han-
Me, TIOCA€ BMLIECTPYKOT OCTajamba AP)KaBHOT CaBeTa IIPY CTaBY Aa je
yKa3 He3aKOHUT, KOHAUHY OAAYKY O FeTOBOM YKAambarby ABOTpehuH-
ckoM BehHOM AOHOCHO je Ap’KaBHM CaBeT 3ajeAHO Ca YAQHOBMMA
MuHucrapckor caBera, C. Carapus, ctp. 185.

37  A. Aauwmh, cTp. 29.

38  Hawmecunuku ycras (1869), pooctymad Ha https://sr.wikisource.org/
sr-ec/YcraB_KuexxeBune_Cp6uje_(1869)#I11.O0_HapopHOM_IpeAcTaB-
HULITBY., IPUCTYI,oEHO 24, maja 2019. ropune.

36  The Ministerial Council maintained an important role in the
administrative dispute against decrees (general acts) according to the
1902 Act. Namely, after the Council of State repeatedly maintained the
position that the decree was unlawful, the final decision on its removal
was made by the Council of State together with the Ministerial
Council by a two-third majority, Stevan Sagadin, p. 185.

37  Danilo Dani¢, p. 29.

38  The Regents’ Constitution (1869), available at https://sr.wikisource.
org/sr-ec/Ustav_Knezevine_Srbije_(1869)#I11.0_Narodnom_
predstavni$tvu., accessed on May 24, 2019.
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Art. 82 of Rules of Order at the Council of State Act, Printing House of the Kingdom of Serbia, 1891
source: Law Faculty Library, University of Belgrade

external legal control of the administrative activity. Although
the contemporaries also called for ensuring the equality of
parties in the administrative dispute,® ”[in] disputes with in-
dividuals, the influence of the administrative authorities re-
mained preponderant, because the legislator’s main intention
was to leave the authority of the government unharmed”*

ympase. Vako cy 1 caBpeMeHMLY 3aXTeBAAY OCUT'yPaBatbe
PaBHOIIPaBHOCTM CTpaHaKa y ynpaBHoM cropy,” ”[y] cro-
Py ca MOjeAMHLIMMA, YTULIAj YIIPAaBHE BAACTU OCTaje Ipe-
IIOHAEPaHTaH, jep je TAaBHa HaMepa 3aKOHOAABYeBa O1Aa
y TOMe, AQ ayTOPUTET BAACTH OCTaHe HEOKpHbeH. *

This was explicitly requested by Kosta Kumanudi - Slobodan
Jovanovi¢, Kosta Kumanudi, Osnovi javnog prava Kraljevine Srbije,
Kosta Kumanudi, Administrativno pravo - Druga knjiga, Knjizara Gece
Kona, Belgrade, 1909, p. 148.

Danilo Dani¢, p. 30.

39  To mspuunro Tpaxu Kocra Kymanyau. Bua. Kocta Kymanyan, Agmu- 39
HUCTpaliuBHO Upaso - gpyia kwuia, Caobopan Joanosuh, Kocra
Kymanyau, OcHosu jashoi iipasa Kpawesune Cpouje, Kibvxapa Tewe
Komna, beorpap 1909, ctp. 148.

40  A. Aauuh, ctp. 30. 40
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Beh ua. 82 3akona u3 1891. ropuHe npomnucyje oba-
BE3HOCT OAAYKa Ap>KaBHOI caBeTa 3a MUHMUCTPE, aAu Oe3
MOTyhHOCTY MpaBHOT CaHKL[MOHMCabha HEU3BPIIeHha Ipe-
cyae.!! Vmak, Kao LITO je M3HETO Yy MPETXOAHOM OAEMKY,
Oopba 3a mpolLjeCHY paBHOIPABHOCT CTpaHaKa y yIIpaB-
HOM CIIOPY TPajaAa je AO HAIlMX AQHA.

Y nepuoay oa 1869. po 1922. ropuHe, camMo je MUHU-
CTap MOTao A Ce jaBU Y YAO3U TY>KeHOT. 3aKOHOM 13 1922.
TOAVHE YBeAeHa je MOTYhHOCT ocriopaBarba APyrocTere-
HUX OAAYKA APYIMX ympaBHUX opraHa (da. 18). Mwunwm-
CTPM Cy ¥ HAaKOH Te pepopMe 3aApKaAu ITocebaH CTaTycC y
YIIPaBHOM CIIOPY YTOAMKO ILLTO CY Ce BbUXOBE APYrocTere-
He OAAYKe OCIIopaBaAe Ipe Ap>kKaBHUM CaBeTOM y IIPBOM
M MOCAEAEM CTelleHy, a APYTOCTelleHe OAAYKe APYTMX
yIIpaBHUX OpraHa InpeA (MpBOCTeNeHNM) YIIPaBHUM CYAO-
BIJIMA, I1a TeK I10 >)KaAOM mpeA Ap>KaBHUM CaBETOM.

Kocra Kymanyau kputukyje npaxkcy Ap’kaBHOI caBe-
Ta U3 nepuopa Kpaja 19. u nouyerka 20. Beka, mpemMa Kojoj
je macyMBHA AerMTMMALMjA y YIIPaBHOM CIIOPY oApebuBaHa
VICK/>Y4MBO Ha OCHOBY OpraHMu3aliOHe IMPUITAAHOCTU OA-
pebenor oprana. OH HaBOAM IpUMepe y KOjUMa je TIOAU-
1]1ja BPIIMAQ IOCAOBE HAa OCHOBY OBAalIhemwa y M3BPIIHOM
rpabaHCKOM IOCTYIIKY, a HeHe OAAYKE CY, IIOCPEACTBOM
Kaanbe MMHIUCTpPY, MOTA€ AQ Ce OCIIOpaBajy mpep Apikas-
HUM caBeTOM.*? AakAe, B&XKHO je OMAO AQ CE PAaAU O OAAY-

41  Kocra Kymanyau, ctp. 125. Kocra Kymanyau uctude Aa je y TOM CAy4ajy
MOTAQ AQ ITOCTOjY CAMO IIOAUTIYKA OATOBOPHOCT MUHMCTPA, LIITO 3HAYM
Aa je "VM3BaH AOMalllaja aKLjje MojeAMHaLla, IIOIITO 3aBUCK MCKAYYMBO
0A VMHULIMjaTVIBE 3aKOHOAABHOT TeAd.” Ibid., ctp. 150. Victo Tako u /oy6.
PapoBanosuh, Boxxupap Ipotuh, 713 yiapasro-cygckoi dociiyiika, V13-
AaBauka KmbyKapHuia lerje Kona, beorpag 1928, ctp. 128.

42 Ibid., ctp. 83-87.
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Under Art. 82 of the 1891 Act, the Council of State de-
cisions were binding for the ministers, but the non-enforce-
ment of a judgment could not be legally punished.* Still, like
it was said in the previous paragraph, the struggle for the
procedural equality of the parties in the administrative dis-
pute lasted until the present day.

In the period between 1869 and 1922, only a minister
could have assumed the role of the defendant. The 1922 Act
introduced the possibility of challenging second-instance de-
cisions of other administrative authorities (Art. 18). Even after
this reform, the ministers kept a special status in administra-
tive disputes because their second-instance decisions were
challenged before the Council of State in the first and the last
instance, while the second-instance decisions of other admin-
istrative authorities were challenged before the (first-instance)
administrative courts and only then, if appealed, before the
Council of State.

Kosta Kumanudi criticized the Council of State practice
in the late 19" and early 20" century, according to which the
capacity to be sued in an administrative dispute was deter-
mined only on the basis of the organizational affiliation of an
authority. He quoted examples in which police performed
activities on the basis of their authority in the civil enforce-
ment proceedings and their decisions could be challenged
before the Council of State, through an appeal to the min-
ister.*> Therefore, it was only important for a decision to be

41  Kosta Kumanudi, p. 125. Kosta Kumanudi stresses that only the political
accountability of the minister could have existed in this case, which
means that it was “outside the scope of action of individuals, since it
depends exclusively on the initiative of a legislative authority’; ibid., p.
150. Likewise, Ljub. Radovanovi¢, Bozidar Proti¢, Iz upravno-sudskog
postupka, 1zdavacka knjizarnica Gece Kona, Belgrade, 1928, p. 128.

42 Ibid., pp. 83-87.
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LI OpraHa yIpaBe, a He IPUPOAA IIPaBHE AEAATHOCTU O
K0joj je peu. Kocra Kymanyau cmMaTpa Aa ce TakBUM IOCTY-
nameM Ap>KaBHU CaBeT ITOCTABAA0 M3HAA CYAOBA, OAAYUM-
BaO O CYKOOYy HaAA€KHOCTY CYACKMX M YIPaBHUX OpraHa
¥ TIOTPELHO IPUMENBA0 OAPeADy KojoM je pAedbuHMCAH
ynpaBHu criop.* HaBeaeHa AMaeMa jaBmaaa ce y Ipaxcu
Ap>kaBHor caBeTa U YIIPaBHMX CYAOBA U KacHUje. Y OAAYLIU
ApxaBHor caBeta 6p. 21287 u3 1929. ropnHe CcTOju Aa ce
He MO)XKe "HaAAEKHOCT YIIPaBHMX CYAOBa M3BOAUTM CaMO
II0 TOM OCHOBY IIITO Cy O)KaAO€He OAAYKE AOHEAe yIIpaBHE
BAACTH, KaA Te OAAYKe — aKTM HUCY yIIpaBHe mpupope’*
Aakae, KpuTepyjyM 3a OlieHy IacuBHe AeTrMTUMalllje Mo-
MEDEH je ca OpraHa Ha IIpaBHY IIPMPOAY OCIIOPEHOT aKTa.
Moryhxoct yuemrha 3aMHTepecoBaHOT AMLIA Y YIIpaB-
HOM CIIOpYy Mponucyje IpBU MyT YA. 29 3akoHa u3 1922.
ropuHe. Y eMmy je cTajaro pa ”[y] CBAKOM CAy4ajy MMa CyA
AVILIMA, KOjuMa Oy MOHMIITEHe YIPAaBHOI aKTa OMAO Ha
mreTy, AaTu MoryhHoct aa 6yay cacayuranu.” Caepn Aa,
MAKO jOII YBEK HMje MIMAAO NOAOXAj jeAHaK TY>XKMOLY U
TY’K€HOM, 3allHTePECOBAHO Allle MOTAO je M3HEeTU CBOje
apryMeHTe 3a 0AOpaHy ocriopeHor akTa. Aazo Koctuh Ha-
BOAM A2 CYy Ce Ha TIOAO’KAj TOT AUIIA CXOAHO IIPUMeEbBAAE
oApeAbe rpabaHckor cyackor mocTynka o ymemnrayy.* OH
HABOAM U TpecyAy ApskaBHor caBeta 0p. 31163/26, kojom
je yreBpbeHa pa3auka usmeby ymeraya y mapHUYHOM I10O-
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issued by an administrative authority, while the nature of the
legal activity was not important. Kosta Kumanudi believed
that the Council of State had thus put itself above the courts,
decided on the conflicts of jurisdiction between judicial and
administrative authorities and wrongly implemented the
provision defining the administrative dispute.** This dilem-
ma appeared in the jurisprudence of the Council of State
and administrative courts even afterwards. The Council of
State decision No. 21287 of 1929 said that the "jurisdiction
of administrative courts cannot be decided upon only on the
basis of the fact that the appealed decisions were made by
administrative authorities, if these decisions — acts - are not
of the administrative nature”* So, the criterion for assessing
the legal standing to be sued was shifted from the authority
to the legal nature of the challenged act.

Art. 29 of the 1922 Act for the first time regulated the
possibility of participation of an interested party in an admin-
istrative dispute. It stated that ”[in] any case, the court has
to make it possible for persons to the prejudice of whom an
administrative act would be annulled to be heard” Therefore,
although the position of the interested party was not equal
to that of the plaintiff and the defendant, he could still pres-
ent his arguments in favor of defending the challenged act.
Lazo Kosti¢ said that the civil litigation provisions on the in-
tervener analogously applied on this person.* He also quoted
the Council of State judgment No. 31163/26 that defines the

43  Ibid.

44  KoHKpeTHa OAAYKA THUL[aAA ce MOTYhHOCTM U3jaBoUBama TYXOe Ha
MOAVILIVjCKO-Ka3HeHe 0pAYKe, AaekcaHpaap AasuHuh, boaran Majcro-
posuh, Ogayke oiuiitie cegHuye u Ha4eiHe ogayke ApmasHoi caseitia
1923-1933, beorpaa 1933, cTp. 235.

45  A.Koctuh, cTp. 709.

43 Ibid.

44 The specific decision referred to the possibility to file a lawsuit
against police fines and punishments, Aleksandar Davini¢, Bodgan
Majstorovi¢, Odluke opste sednice i nacelne odluke Drzavnog saveta
1923-1933, Belgrade, 1933, p. 235.

45  Lazo Kosti¢, p. 709.
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CTYIIKY U YIIPAaBHOM CITIOpY, TpeMa K0joj je “oapeaba dA. 29
3Ac. 3a cyA obaBe3Ha, a oppeaba [prm. 3a ymenraya je auc-
MO3UTHUBHOI KapaKTepa’, LITO je 3HAYMAO AQ C€ yMellay y
MApPHUYHOM IIOCTYIIKY jaBda CaM, AOK 3alHT€PEeCOBaHO
AMI1Ie Y YIIPaBHOM CIIOpY IT03MBa CYyA.*® Ped je o opcTymamwy
OA PpaclpaBHOI HayeAa MapHUYHOT TOCTYIKA, Y KOPUCT
HayeAa MaTepyMjaAHe MCTUHE, KOje M3UCKYje jaBHU MHTe-
pec aHraXoBaH y YIIPaBHMM CTBapuMa.

3aMHTepeCcoBaHO AMlle Yy YIPAaBHOM CIIOPY je OA
yBobemwa MmoryhHoctu werosor yyenrha y noCTyIKy MMaAo
VICTY IHTEPEC Kao TY)KEHM — OIICTajalbe OCIIOPEHOT aKTa.*
3aKOH 0 YIIpaBHUM cllopoBuMa u3 1977. ropuHe o3HaBao
je m mHCTUTYT Tpeher 3aMHTEepecoBaHOT AUIIA, KOje ce Y
MOCTYIIKY jaB/a KAo CIIOPEAHM yYMelllad Ha CTPAaHU TYXe-
HoT. PaprAO ce 0 APYLUITBEHOj OpraHu3anujy Koja je mpe-
Ma CBOjUM IIPAaBMAMMA MMAAQ 3aAATAK AQ IITUTU IIpaBa U
VIHTEpece CBOjMX YAQHOBA, Y CAYYajy Kaa je Taj uaaH Beh
IIOKPEHYO YIIPaBHU CIIOP TY>KO00M (4A. 14, ct. 2).*® Ypkoc

46  Ibid.

47  Aaso Koctuh, cmarpamo, rpeirkoM HaBOAM AQ Ce YAOTa MHTepBe-
HUjeHTa (3aMHTEPEeCOBAHOTr) AULIA MOTAA CACTOjaTH Y TIOMOhM jeAHOj
VAU APYTOj CTPAHLI Y CIIOPY — TY>XUOLLY AU TY>KeHOM, ibid. TexcT 3a-
KOHa He MTOAP>KaBa TaKBO TYMauekbe jep U3PUUNTO HABOAY A Ce PaAM
0 “Au1MMa, KOjuMa 01 MOHMIITE e YIIPABHOT aKTa OMAO Ha IITeTy.

48  Aaso Kocruh HaBoau mpaxcy Ap>kaBHOT caBeTa KOjOM je Ipu3Ha-
BaH CTAaTyC 3aMHTEPECOBAHOT AML[A CAMOYIIPABHMM TEAMMa KOja Cy
y IPBOM CTeIleHY AOHEAA OAAYKY, IPOTUB YMje OAAYKE je HAKHAAHO
usjaBmoeHa XKaaba, ma 3atum Tyx0a, ibid., ctp. 710. Aakae, mpBocTe-
IIEHOM OpTaHy je Mpy)KaHa IPMAMKA A2 YYEeCTBYje y CIIOPY Y3 TY>KEHOT,
KOj1 je ApyrocTerneHu opraH. TakBa rnpakca, OYUTA€AHO, HUje yBaka-
BaAa NMPMHLMNII jeAVHCTBA yIIPaBHE BAACTH CIIpaM CTPaHaKa O YMjUM
MPaBUMa OAAYYYjy Y IPBOM M APYTOM CTeIlEeHY Y YIIPABHOM IOCTYIIKY.
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difference between the intervener in the civil litigation and
administrative dispute, according to which "the provision of
Art. 29 of the Council of State and Administrative Courts Act
is mandatory for the court, while the provision of the Civil
Litigation Act. for the intervener is of a self-regulating charac-
ter; which meant that the intervener in the civil litigation ap-
peared on his own, while the interested party in an adminis-
trative dispute was summoned by the court.* This is a depar-
ture from the principle of party control of facts and means of
proof in civil litigation towards the principle of material truth,
that requires the public interest in administrative matters.
Ever since the participation of interested parties became
possible in administrative disputes, they had the same interest
as the defendant — the survival of the challenged act.*” The 1977
Administrative Disputes Act also recognized the legal concept
of an interested third party, who appeared in the procedure as
an auxiliary intervener on the side of the defendant. This was a
social organization which, according to its rules, had the task
to protect the rights and interests of its members, in cases in
which its members had already initiated administrative dis-

46  Ibid.

47  Lazo Kosti¢ says by mistake, in our opinion, that the role of the
intervener of an (interested) party might be made up of assistance
to one or the other party to the dispute — plaintiff or defendant, ibid.
The text of the law does not support this interpretation because it
says explicitly that these are "persons to the prejudice of whom the
administrative act would be annulled”
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HaKHaAHOM M30CTaHKY U3PUUUTE OAPEADE Y TOM TIOTAEAY,
APXXMMO Aa OM ce yMellay Ha CTPaHM TY>XMOLIA M AQHAC
MOTIao0 yBeCTU Yy CIIOP CXOAHOM IPMMEHOM IIpaBUAA Map-
HUYHOT TOCTYINKa. AATEpPHaTUBHO, ACTUTUMMCAHO AULie
OV MOTAO MOAHETM TY)XOYy IMPOTUB MICTOT YIIPABHOT aKTa,
HAKOH Yera 01 AOLIAO AO CIIajalba MPeAMETA Y jeAaH IO-
CTymak (OIeT CXOAHOM INPMMEHOM IIpaBMAa IaPHUYHOT
nocrtynka — 4A. 74 3YC y Besu ca 4A. 328 3aKoHa 0 map-
HUYHOM IIOCTYIIKY).

3. YrBphuBame YMHEHUIHOT CTamba

YmpaBHU criop je y oApebeHrM neproaymMa cBor pa3Boja
1IMao ABe (ase — IPEeTXOAHM U IAaBHM OCTymnaK. OyHKIM-
OHAAHA HapAAEXKHOCT y IIPETXOAHOM U TAABHOM IOCTYIIKY
ce pa3zAnKoBaaa. [IpeTxoAHM MOCTYIaK Cy BOAMAU OAOOpPH,
OACELIt MAU CYAMje TTIOJeAVIHLIN, AOK je HAAAEXKHU YIIPABHO-
CYACKV/ OpraH Yy TAQBHOM ITOCTYIIKY OAAY4YMBao y Behuma
VIAVI CEAHMLIV CBUX CyAMja. Kap je mpeTXopHM NOCTyNaK Mo-
CTOjao, Kao LITO je I AAHAC CAYYaj, y TOj pasy ce pazMaTpaso
AQ AV TYX0a Tpeba pa Oyae opbaueHa 360r popMaAHO-TIpO-
LleCHUX HepocTaTraka. HakHapHO cy npeaBubeHe moryhHo-
CTU MEPUTOPHOT OAAYYMBama y MPETXOAHOM MOCTYIIKY, Y
BUAY YCBajamba TY)KOe 1 MOHMIITaBaba OCIIOPEHOT akTa Oe3
AOCTaBMdarba TY)KOe Ha OATOBOP TY>XKEHOM 300T TpyOuX He-
AOCTaTaKa y 0OAMKY OCIIOPEHOT aKTa U IIOHMILITABabe AU
OTAalllaBar-e HUIITABMM OCIIOPEHOT aKTa KOju CappyKe pas-
AOTe HUILITABOCTM.

YTBpbuBame YMmbEeHNYHOT CTamba je, Y 3aBUCHOCTH OA
IIOCMaTPaHOT MEPUOAA, OMAO MOBEPEHO CYyDjeKTUMA KOjU
CY BOAVAU TPETXOAHU VAU TAAQBHU MOCTYMAaK MAUM OMAO
HOAE/EHO U3MeDy wbux.
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putes by bringing lawsuits (Art. 14, paragraph 2).** Despite the
subsequent absence of an explicit provision to that effect, we
believe that the intervener could be introduced in the dispute
on the side of the plaintiff even today through the analogous
application of the rules of civil litigation. Alternatively, a per-
son with legal standing could bring a lawsuit against the same
administrative act, after which the cases would be joined in a
single procedure (again through the analogous application of
the rules of civil litigation — Art. 74 of the ADA in connection
with Art. 328 of the Civil Litigation Act).

3. Determinatin of the Facts of the Case

In certain periods of its development, the administra-
tive dispute consisted of two stages —preliminary and main
proceedings. The functional competence in the preliminary
and main proceedings differed. The preliminary proceedings
were held by committees, sections or single judges, while the
competent administrative judicial entity in the main pro-
ceedings decided in panels or in the general session of all
judges. Whenever the preliminary proceedings existed, like
they do today, they were dedicated to reviewing whether an

48  Lazo Kosti¢ quotes the case law of the Council of State which
recognized the status of an interested party to self-management bodies
which in the first instance made a decision that was later appealed and
then a lawsuit brought against it, ibid., p. 710. So, the first-instance
authority was given the opportunity to participate in the dispute
together with the defendant, who is the second-instance authority.
Such practice obviously did not take into account the principle of unity
of administrative authority towards the parties on whose rights they

decide in the first and second instance administrative proceedings.
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Y cBakoM CAyuajy, U3y3€eB IIEPUOA U3MeDy ABa cBeTCKa
para,” nmpaBuAO je OMAO Aa Ce YIIpaBHM CIIOPOBM pellaBajy
Ha OCHOBY UMIbEHNYHOT CTaba YTBPHEHOTr Y yIIpaBHOM ITO-
CTYIIKy, 0e3 oApp’kaBama yCMeHe pacripaBe. YTBphuBame
YMHEHMYHOT CTakba Ha YCMEHOj paclpaBy Y YIIPaBHOM CIIO-
PY IIPEACTaBAAAO je U3Y3eTax.

[ToceOHY KpUTUKY CaBpeMeHMKa IPETpIIeAa Cy 3aKOH-
CKa pellleba IpeMa KOjuMa je YMIbeHNYHO CTambe TOKOM
Tpajarba yIIPaBHOTL CIIOPA, & MO0 HAAOTY CYACKE BAACTH, yT-
BpbuBao TyXeHu opraH ympase. Peunma LlaHoOuHUja, y
TaKB/M CAy4YajeBVMMa TY)KEHVM OpraH  HAaINyIUTa ITOAOKaj
CTpaHKe y IOCTYIKY U I0jaBiyje ce ONeT Kao BAACT Koja
capabyje ca cyaujoMm y mpoHaAaxkemwy UCTMHE U HOpMU-
pamby mpaBeaHe 1pecyae’-”’ AOK ce ocAamarbe Ha YMbeHNY-
HO CTarbe yTBphHEeHO y ynpaBHOM IMOCTYIKY Y oppeheHnm
IIepUIOAMMA pa3Boja MOTAO CMaTpaTy HY)KHMM, Ca CTaHO-
BUIIITA HaueAa IIOAEAE BAACTH, 2 YECTO Y KOPVICHUM, Ca CTa-
HOBMIIITA HaueAa MPOLieCHE eKOHOMUje, TIOCEOHO y AYTUM
IIepYIOAVIMA jEAHOCTENEHOCTY YIIPABHOT CIIOPA, IIOMEHYTa
Ipakca ce, Iak, 030M/n»HO KOCU ca HAYeAOM PaBHOIIPABHO-
CTU CTpaHaKa y CYACKOM NocTynky. [Ipenyctuty yrBphu-
Bame YMHEHNYHOT CTama 32 Koje je CyA Halllao AQ je CIIOPHO
jEAHOj OA CTpaHa y CIIOpPY, AOBOAVAO je Y NUTabe Hempu-
CTPaCHOCT CYACKOT OAAyuMBama. OmycaHa pelema caap-
)aau cy 3akoH u3 1891. ropune (ua.